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^i’o. 


The Secretary to the GovcrniYient of India, 

Ministry of Finance (Bevenue Division). 

The Chairnin,n and Melnl)e7^s of the Jncomc-tax Investigation Commission 
have the honour to submit the following report: — 

1. The Reference. — The Taxation on IiK'.onje (Investigation (•ommission) AcA 
(XXX of under which the C^onnnission has been c*(jnstitiited requires the 

Conimibsioii — 

(a) to investigate and report to the Central - GoveimneJit on all matters 
relating to taxation on income, with parti(‘ular reference to the extent to which 
the existing law relating to and jn’ocedure for the assessment and collection of 
sueh taxation is adequate to j^revent th(‘, evasion tJiereof; and 

(b) to investigate, any eases referred to it under section o and rcqiort thereon 
to the tleiitral Goveniment. 

It will he eonvenii'iit to divide this report into two parts I and TI in the 
ordet suggi'sted ny the terms of refei'ene'*, the first setting forih our views 
and ('oiiiUK'nts on tlu‘ state of the law and its administi'ation, w’itli reeommenda- 
t>ions fo) tlu'ir ini [)!•( )\ eiiK-nt, uhta-c* neec'S'. iry, and tla sueoiaj dealing with tin' 
cases referivd to us for jnvt'sligation and report 
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PAET I ^ 

SECTION I— THE BACKGROUND 


2. Recent history of Income-tax law in India. — We may begin with a brief 
outline of the recent history of income-tax law and its administration in this 
country, as the same may holj) to explain the interpretation that we propose 
to ])lacc upon the terms of our reference and to elucidate the purpose of the 
recommendations we are making. It may also furnish an answer to the y)lea 
strongly urged from some quarters for the simplification of the Income-tax law. 

.S. It is not necessary for our purpose to go much farther back than 1922, 
when Act Xl of 1922 was passe d. This enactment is still our bcsic legislatioa 
in respect of income-tax, tnougli numerous and sometimes radical changes have 
icen made in it from time to time and particularly in 19B9. ^hen with the 
rst world war increased taxation became necessary, the rates of income-tax 
'vere raised and progressive or graduated taxation as well as super-tax w’ere 
Lntroduced. The increasing w^eight of taxation led to a demand for more accui- 
Jate asseBsments than the earlier law provided for and the law was therefore 
substantially recast in 1918. Though the Indian law' differed in esstuitial 
features from the English Income-tax law, the latter has none the less exer- 
cised itfl influence on the former. In 1918, Parliament passed a consolidated 
income-tax law' for the United Kingdom and in 1920 a Royal (.’Commission which 
had been appointe*(l "to enquiri' into the income-tax of the Unit#*d Kingdom in 
all its aspects and to report w'hat alterations of law’ and practice are necessary ’ 
submitted its rejiort. In India, it became necessary not merely further to 
improve tin* law' in many resp(*ets but also to centralise the administration of 
income-tape. The question of the amendment of the law was accordingly con- 
sidcTcd by provincial cominitlees and by an All-India Committee in 1921 and 
on the re])ort of the .Ml- India Committee, (lovernment introduced the Bill 
whieh heeame law as Act XT of 1922. 

4 Thi* 1922 enactment recognised the exi)edienev of limiting the Incoine- 
tjix A(!t to the provision of macliinery and procedure for the assessment of 
ineom(*-tax, leaving rates of taxation to be fixed every year by Financi* Acts. 
It a(lopt(*(l th(^ j)rinciple of making the assessment on the income of the “pre- 
\ioiis year'’ Wide ])Owcrs were given t-o assessing officers to call for returns, 
dociniumts. etc Tla^ process of making amendments started from the next 

\rai In 1924. tlu‘ (lovernment of India ay)point-ed a Taxation Enquiry Coiii- 
mitttM' (Todlmntor (’ominitiec) and Cliaptcr TX of its leport eontainial * certain 
T' c. .mmendations h(*aring on Tncoiiu'-tax law. In ]9d5, the Government 
apfunnted a (’ommitiet* (Tin* Ayers ('ommiftet*) “to mak(‘. an investigation 
>\ tile Indian meome-lax systtmi in all its asyiecls and to report upon i^otli the 
MicidtuuH* of t]i(‘ fax and the efficiency of its administration In making its 
’■<^|ori, tin’s Committee' (djiinu'd that its recommendations w'ero designed “to 
th(‘ fairest possible treatment of tlie lionest tax-pa \('r and at tlie <.nne 
to slrengtlK'M th(' T)ej)artmenl in dealing with fraudulent evasion and 
is Imow n as h'gal avoidance ” Aimmdments based on tlicse recommenda- 
w(a(* introdnci'd i?» tlic legislature in 19B8 and they bc'camc law in 19B9 
'l)iiring tlu' progre'^v of the Ifill, bowcviu* soitk* of tlu' im|)ortanl profiosal^^ bt^- 
e ime maltc'rs of acute controversy and bad to be settled by some kind of 
eompi'omisu bt'tween th(' Government and the oy>])ositioi'i in the TiCgislafive 
. Xssfanbly. 

Th(' ann'oclments made in 19B9 and '-uliseqnently have grvaflv elab»nMt»'d 
bi'‘ law'. Tlic tax is now levit'd not onh on inconu' as ordinarily nnde>stnod 
h 4 also on c(‘rtain capital receipts wdiich have been included in a Sjieeial do- 
Hnifion of "inc*omc. " Tax at the rate fixed for the \ ci\r of as^f'ssnjent is 
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charged oii the iiicoiiie of the ‘previous year. ‘ Both income-tax and super- 
tax are levied according to the blab system. Elaborate provisions have been^ 
enacted lor the classitication and computation ot the total income and the 
ta\al)lc iiicoiiie of an asscssee and the allowances and deductions which he may 
claim. Asbcssees have been tiivuied into several categi>ries, c.y.. indivuluals, 
undivided Hindu laimlies, firms (registered and unregistea’t'dj, associations, 
limited compaTTTes Trcrd private limited curnpaiiies and there are special rules 
ap})licable to each category. A dillerciitiatioii had to be made between I’esideiits 
and noii-resideiils and a peculiar category ol persons labelled “not ordinarily 
resident" lias; been created. Tlu* procedure for assessmeait has been elaborated; 
and a radical ilepartnre was made Iroin the previous law in tlic creation ot 
iLKudnnerv dealing with appeals m ineonie-tax inatlia-s. Xssistant Ooinmis- 
sioners have heen divided into two gron[)b, one retaining executive functions 
and. the other engaged solely in hearing a])poals. Above the Ap])ellate Assistant 
t.'oinmissioners, a new and independent authority known as tht: Appcllati' Trf 
buna! has been created A })rovisi()ii (section 18- A) introduced in 10*14 as a^ 
anti-intiationai-\ imsisure reqiiirt's eiadain eiassi's of assessees t/O pay j)rovisionr‘ 

1\ and ill advance tlie (stimattid tax due on their ineome from sources to whir 
set'tion 18 is not apjilicabli' the provisional jsiyinenl is .idiusted when the re* 
gular a^s- ssinent is niadt' 

• 

() Recent history of income-tax administration. — A brief reference to the 
Jiiaidiinerv that lla'^ been admmisteniig tlie law is necessai-y to complete the 
stoiw (Xoir — The subject is being more tiilK dealt w'lth in paras. 3o8 et seq). 
ikfMir lOiiLk tlifii' weie not many wiioletime income-tax oflicers. T7^ej)t ill 
a lew ]>laee‘- iia ' uiu'-tax work was largely done hv land revemit* oOict'rs as 
a siib^idiarv (intv 'Die non-otlicial mem'hers of tla^ All-India fomiriit h^e ot. 
.10‘Jl recorded the tollowing opinion "A matter of griaiter importance tlian 
'th ameiidmi'iiT of tlie Act is an inerciasc in tin* mimhi'T and fdTic’eney ol tlu‘ 

I V iiieli vhouid emisist ol otlicejs of the liighe>^t irainniL! and mtegrily 

Tk/.y strongly n eommeiuh.d ih.ii the Income-tax 1)ep;irtmi‘n1 slioidd include 
e\])ert-‘- of high '.t a n-lii il? trmi-'d in aceoimremcv w liosi^ rc'muncratifiM should 
he MJcdi fK to !'■ fleet llie mavk'-l \alne ol then- orofe'.siniial cxfU'rK'iici' and 
A('C/)Mnlancy thev ^-o'd, '.lioiiM !.<• one of flu* l'f>iindations r)f training for 
the whole service The <(nlt of pav, tht'v added, slionid bf‘ siu'h as to attract 
rl'T itest nieO'i'ie! ■Mailahl* (p'O’agraph r)i of th^ f^ovt ) As alreadv siat-ed 
rh" !e<j , ^1*0 u );i of 1 (t’feefive's ef‘nira1iseq ftjp ad n li n h frat ioo of tin* T)epMrt- 
menl A lioard of Inland htcvcone was eveal d — tlu* (Antral [>oaj’d of Ke- 
\etaa' t'') ;k its pl.e-c in lOVi— -'nid in due eonrs" a reLMilar hi('>-:irf*h v of ofTicial'-* 
‘'^'ting no Am’ +he eraq vr)] nnd -:ip“vvision of the noa^a] a?i(1 file Provincial Pom- 
n P-ionr'i’s was constituted. ddie yaiwers and functions of the Poinmissioni'rs 
”oie ni’rscrdaa] witli referc’ie** to ilcfined local a^-eas Thf' d^odhimter ('oin- 
T etfee "*TnT'-:i.‘isiped th'- neeossitA for orijanisin'j a naillv ediei^'iij macin' aao fov 
rlir ;r-s^-ssTr,cnt and collra'tion f)f the tax Some vears latfor tlu* Avers CAam- 
al'^o made its ohservafions on the adnn’nistra.t iv (* nan-hinerv Dnrine 
i"n>q_oQ j ri,oy temporary eirele called the Special Provincial Pircle was formed 
’M Porrd, IV to ex;)7)iine iniTiovfanf and difficnlf c.ases on the lira's followed hv 
tin* enrpiirv branch in the T’^inted Kincnlorn Th(‘ amending Aef of 1030 con- 
tfdned a T)r 'vi‘ion empowf rinn the Pentral Oovernment to appoint not rnort^ 
than three ^ orrtmissiopers diccharec “wdthont reference to area” tho duties|!)i 
of a CommiRsioner in respeet of certain classes of eases fmeaning speeiaj 
i*‘anche'; for we,rk of specAil difTicnltv or import n rice) TTpder this provisio 7 ,| 
'he P)r)rpl rr temporary eirele was transformed intr) a rommissionership wdth ^ 
oe^ reference tr> area and a nmrih-^r of important r-aseq were assigned to it 
Th a view tr> their thorough examination”. A central Income-tax Depart- 
Tpept wat' constituted in Prdentta. in Mav 1041 “to d(*n1 with a pclccted nnmhcr 
of dlfhcnlt cases p-pniring detailed and thorough investifration and othe'" easf's 
h? which evasion on a considernhie scale was discovered or snsneeted 
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About the middle of 1943 it came to the notice of the Board that consider- 
able leakage of revenue was taking plac*e in all Provinces in India owing to the 
under-assesBrnent of contractors during the war years. This was ascribed 
chiefly to the fact that there*, vas no machinery in the Income-tax T)ef)art- 
irjeiit for (jollecting and furnishing to Income-tax officers the necessary '‘intelh 
gence" in regard to the colossal profits that were being made by contractora 
in tile altogether unprecedented circumstances created by the war. It was 
therefore decided to set up {i Special Branch under the direction and control 
ef I he Director of Inspection (Income Tax) to do investigation and collation 
work in connection with tlu', asR€*.ssment of contractors in all ProviiKies. This 
office had branches in New Delhi, Ca'entta, Boinha\ Lahore and Madras. 
Information was obtained from (a) the Director Chaicral of Supplies, (b) the 
Food Department, (c) the (LP.W.D., aTul (d) thu Military Engiru‘ering Ser- 
vi(*(‘s. Information was later obtained also from the offices of the Textile Com- 
missioner, the Dire(‘,tor of Munitions iVodnetirm, the Controller of Supplies, 
Bombay and tlie Director (hnieral of Shipbuihiing and Bepairs. In order to 
(M)llat(‘ tin* information thil's obtained, a. Collation Branch was formed in Madras 
in 1944 and this Brandi still contimies to work. It gets daily payment sheets 
fr^im th(‘ (Vjiit roller of I^ood. DtOlii, Dirtad-or Oeneral of Thirchases, etc., and all 
fh(' disbursing officers nndor the Provincial Governments and quasi Government 
institutions such as Municipalities' the information is cohated there and sent 
to the Tncomc'-tax Officers c.oncerned. 

8 A r(‘organisation of th(' DepaHment was attempted in 1916-47: it was 

then deeidod that each Commissioner of Income-tax should have a Syiednl 
1 nvest i'jation Th'aiudi attadual to his office, /.c., in the Provincial Head- 
(piarK'rs cities This Dranch was to do all the investigation work required 
in f)arti<*nlar areas Its work was mainly t(» keep a general index register 
of the city in (lueslion, to do survey work n‘garding assessees. to co-ordinate 
information i-ecei\'t‘f| in the shape* of intimation slips or otlierwise and to en- 
sinv that lie* iinformation was p’ac'od in the relevant tiles for eousideratifiii ky 
the assessing niViec'r. TT(n\ (‘X'or, as the* reepiisiU* staff could not bo recruited, 
ni'idi nf t(i(* woric wliieh was (‘ont^nnplated tr» he dour* by this hranch has not 
\ct uiid'M f als(‘n The laek d skiff has considerably reduced the effec- 

tive* A\'orl\ing t)f Ibis organisation I'^nring 1916, tlie collation of the returns 
Ininisli'd ii'idcv st'f'tion 19-A fin respect of divHh'iids), which was previously 

flone by tiu* Tncrane-tax (lffic*t‘r. Simla, \\itli a spc'.dal 'itaff niid^'r him. was 
transferred to tlie (’oHatien Branch in Madras 

9 As H’gards the <^*adri' of 1 nrome-tax Offica*rs, wIk^ may In* said to be the 

hackhojK* of th(* s»']\ic(\ it would ap]iear that some effort was made to give 

rfh'i'i in t,hi' rc('< innm'i'd.it -'Us (if Die 19‘J1 Cnmnnttf*/* in apjiointing the required 
staff The 1\)dlinTif I'r Committee rt‘('ognis<*d that great, piv'gn'ss had been 
made in that dir(*(*t.ion hnf. added “miudi remains to hi* done” Tbt*v acf'or- 
dinglv advi^'cd that “for the n(*\t few A’ears attenlion should he conctmtrated 
on the taslc of orcanisine a reallv efficiei.i machine for tho ass(‘ssnu*nt and 
collection of th(‘ tax'’ (paragraph 229h During the depression of the 
tliirlii's th(* cadn* of Tneome-tax Officers seems to have nppr(*ciahly suffered, 
particularly in respect of its mimeri(*a^ strength, thnni:]i in the loner grades 
there was at- one time an addition of a laree number of lemporarv einp’ovet's 
who had he(‘n entertained to deal with the sudden increase of assessments 
during the period when the assessrdJe^miiJdirLUiu had been reducivl to .and 
remained at Ps. 1.000 fl9B2jSr The Ayers (Vmmittoe made detailed 
recommendations for the reorganisation of the Department, the reernitment 
and training of officers and the improvement of their methods of work. 
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10. After the legislation of 1939, the need for the improvement of the 
admin ifitrjitive machinery became even more urgent than before, but ther« 
was hardjy sufficient time for the recommendations of the Ayem Committee 
being given effect to, before the conditions created by the war brought aboui 
a serious breakdown in the working of the Department. Businessmen and 
speculators were able to make large profits by legal as well as illegal means; 
the control regulations led dealers to conceal their most profitable transactions 
from the knowledge of the authorities; and the steep rates of taxation increased 
manifold the temptation to evade proper assessment. All the time the 
Department had not the staff, either numerous enough or sufficiently qualified, 
to deal with the situation. Successive administration reports have repeated 
that in spite of prosecutions and the l«vy of penalties, attempts at eva- 
sion had continued and one of the reports recorded, ‘‘as old methods 
of concealment were being detected, new methods were being developed,” 
C/Ommenting on the report for 1943-44, the Public Accounts Committee seems 
to have remarked that no revenue should be lost on account of shorta ge < 
of staff and that Government should take all necessary steps to strengtherT^e 
Tucome-taz Denartment. > 


11. Towards the end of 1945, the then Director of Inspection (Mr. K. R. K. 
Menon) was deputed to demarcate in each Commissioner s charge the l.A.l’ 
charges and individual I. T. circles, detailing for each circle the number and 
grade of I. T. Os. required, the ministerial staff required, etc. Tfc appea’^ 
from paragraph 27 of his report that ar rears of assessm ent had giown from 
1,19,000 at the end of 1943*44 to 1,81,000 and odd at tTrr‘'end of 1944 45 iid 
he expected them to go to nearly 2,27,000 at the end of 1945-45. Asse ss- 
nients for the year 1040 47 were estimated at about 5,5^, 000. The D. T. re- 
c<-rded it as his definite opinion that ‘‘practically all our offices nre whollv 

uii^r-staffed Our arrtar position is very ^iiiisatrsfaclory 

and unless the quality and number of the various grades are increased, it 
will he impossible for us to get out of the morass within a loasonably short 
period. ” 


12 The reorganization proposals submitted by the D. I were, with some 
inodificatirms, given effect to in August 1946 as regards Income-tax officers 
er'd srun#'* time later as regards the ministerial staff. Ilie scheme *ais not ev^ n 
Net eoine into full operation, because the number of additional officers requir- 
t‘d ac.-ording to it eaiuiot be obtained without long delay invr)lved both in re- 
cvujling them and afterw’ards training them. A staff that roqui?es highlv 
.speci;'liz(‘d skill cannot he inereas(*d in a burry. It will be some years befoie 
ore can judge of the j radical operation of tlie new sclierre'. thing 

seems to be clear, tliat the pr)sitio]i as n^gards arrears and the consequent n*- 
c-ease in the number of pending proceedings bas defiiiitely deteriorated. 


13. WIuMi sanciionaig the reorganization scheme, the Secretariat seems to 
liave expect(‘d that by the end of the financial year 1947-48, the arrears ^ 
onglit to be round about the normal figure of I.fK),()(X) which is a manageable 
hgiire for disposal in t: e period between the close of the year md the time 
the next assessment comes in. Far from this expectation being realised, 
the accompanying statement kindly furnished Uy the Commissio;! by the (^entrfd 



5 


Board of Bevenue gives an idea of the position as it stood on dlst July 
1948: — 


1. No. of srrear aBBO BsmentB pending on 31-7-1948. 


2. No. of Refund applications pending on 31-7-1048 


2,86,274 made up of 

1947-48 . . 1,54,344 

1946-47 . . 77,131 

1945.46 . . 36,923 

1044-46 . . 17,527 

1943-44 . . 359 

earlier. 


21,264 (which includeB 2,111 of 
1946-47, 1,086 of 1945-46 and 
695 of 1944-45 and earlier.) 


SEOTIOK n— SCOPE OT THE BEFEBENOE 


14. We now proceed to determine the scope of the reference to the Com- 
nission, in the light of the above facts and circumstances. The general 
words in section 3 of the statute, viz., “to investigate and report to the Cen- 
tral (jovernment on all matters relating to taxation on income” are words of 
very wide import. The words following, viz., “with particular reference to 
the" extent to which the existing law relating to and procedure for assess- 
ment and collection of such taxation is adequate to prevent the evasion 
thereof” have the ehect of laying stress on certain aspects of the law relat- 
ing to the assessment ard collection of income-tax. The preamble recites 
that the purpose ot the appointment of the Commission w^as to ascertain 
“whether the actual incidence of taxation on income is and has been in re- 
cent >eurs in accordaiue with the provisions of law and the extent to which 
the existing law iind procedure for the assessment and recovery of such taxa- 
tion is adequate to pri'Veut the evasion thereof”. In the light of these expres- 
sions, various suggest i<nis have lieen made to us as to the propi'r scope of the 
Conmiission’s duty. Some have advocated a very restricted view; others 
have gone the length of suggesting that we must recommend a wholesale 
revision of the law and th(‘ enactment of new legislation based on more equit- 
able pr.nciples than the present; yet others have pleaded for a simplificaticn 
c»f the law'. We louht il it was the intention of the legislature that this (]om- 
m'Rsion sliould consider the possibility of a w'holesale revision and re-enact- 
ment cd the law’ relating to iiicome-lax. We also doubt whether puch. a whole- 
.sale revision is now necessary or possible. We are not on the other hand in- 
clined io put an unduly restricted interpretation on the words quoted above 
and limit -the scope of tlie Commission’s recommendations to the problem of 
evasion or avoidance. We do not, however, wush to ignore the fact that a 
Jar;;e-Kcale revision was made in 1939 and many of the provisions then intro- 
duced have not yet had a fair of*l(Trrg" enough trial in normal circumstances. 
Jlecent clianges m tlie political set-up and in the economic environment of the 
country and deveh^pments wdiich are likely to take place in the near future 
seem to us, nevertheless, tc justify and even necessitate a reconsidedation of 
certain questions in the light of the experience of the last ten years. 

15. It has been strongly pressed on us that the present rates of income- V 
^ tax and super-tax are so high as to defeat their purpose by disooiiruging en- 
terprise and by increasing the temptation to conceal business income It has 
been added that th^re is more likelihood of a larger tax income being realised 
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at a moderate rate of tax than at a higher rate. We do not belittle the force 
')! this argument, but we do not feel that such questions of general financial 
policy are within the province of this Commission. The rates of tasxation are 
expected to be fixed in the Finance Acts of each year on a due consideratioa 
of the then financial needs of the State and the revenue that such rates are 
exi)Lcted to bring. S.o lai' as the temptation to evade is attributable to high 
;ai*‘s of taxation, it inuRt be met in the same manner as every other attempt 
to e<kde tax. 

/ 10. It has next been urged that if our income-tax system attempts to follow 

in n.aiiy respects the iivuu lines of incom-tax law obtaining in other civilized 
yciouniDes, it must also adept such of the features in those systems as favour’ 
rU>' asse^see. Particular reference has in this connexion been made to the 
^system of allowances and deductions for members and dependants of the family 
1 'granted by the English income-tax law. We have eve^"^mpathy with this 
\ argument. The Indian tax law no doubt exempts a certain limit of income 
from tax. But there is no denying the fact that this exemption does not pro- 
perly give effect to the principle of rel ating th e tax to the taxpayer’s ‘‘ability 
to pay ’ The exemption under theTndiun law has no relalioiT to llie needs 
and circumstances of each individual assessee. A bachelor and a married 
man, a man with a large family and a man with no lamTly, are alike gi*anted 
the exemption. A logical application of the principle of “ability to pay” will 
certainly require something like the allowances system of the English law 
related to the domestic responsibilities of each tax-payer. But we must re- 
cognize that in the peculiar constitutional situation obtaining in India today, 
it is not easy to give effect to this proposal. If the ability of the aissessee is 
to be properly determined, his whole income, wlielher agricultural or non- 
agricultural, will have to be taken into account. But the Indian constitution 
takes agricultural income out of the sphere of central taxation. Whether it 
may not be possible to take even agricultural income into account for the pur 
pose of determining the “ability” of the assessee, though not for the pur- 
pose of levying a central tax on such income, is another question. The Ayers 
Committee recommended that agricultural income might be taken into account 
for the purpose of determining the rate at which the tax on the other income 
of the assessee should be computed ; even this has not been ^iven effect to 
There may be some practical and administrative difficulties in doing this satis- 
factorily today. If and when agricultural income-tax becomes a regular part 
of provincial finance, some system may be devised by which both categories 
of income can be brought under a single machinerv of assessment find rei’overy, 
though the proceeds may afterwards be shared between the centre and the 
provinces. It should then become possible to introduce an appropriate sys- 
tem of deductions per head for members of the family, dependent relatives, etc. 


Turning next to tluj ])lea for the sirnplific^ation of Mie . it i- no 

wonder, in the light of the story set out above, that the income-tax law is felt 
to have become much too complicated. Even a British Chancellor of the 
Exchequer (Dr Dalton) is reported to have stated some years ago that »tbe 
income-tax law (which he described as “cumbrous and elephantine”) stood in 
Jieed of simplification and clarification. Simplicity and c](*firness are no doubt 
very desb^able in taxing statutes; the truth, however, is tlmt sncc.esslve aUMHipts 
to rnak(‘ Ihe tax more productive have braight in their train new poblems. 
High rates of tax have necessitated the introduction of alleviations in the interests 
of various classes of taxpayers, whether to mitigat^ opposition or with the 
lMU*ntion of making the system more scientific or in response to outcries 
against excessive burdens. To increasing ingenuity shown by the taxpayer in 
devising methods of avoidance, the legislature has had to respond with ]>ro- 
vieions designed to stop lo opholes a n d make evasion difficult. The British 
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tCc-dific'ution Committee was asked to draft a Bill with the special aim of making 
the law as intelligible to the taxpayer as the nature of the legislation admitted. 
It i^roduced a draft with 417 sections and the report stated that “simplification 
of law in the sense in which the ordinary taxpayer understtinds the system was 
not practicable. A statute which professes to cover a vast field including at 
one end the simple finances of the salaried clerk and at the other end the com- 
plicated intriciicies and ramifications of great banks, insurance co-mpanies, 
international finance houses and commercial and industrial combines cannot 
avoid being as comprehensive and as complicated as the subject-matter with 
wliich it deals.” In India, the subject was further complicated by certain 
special features of its political set-uj), economic life, etc., the existence of 
itbe Indian States with their own systems of taxation, the joint family system, 
\slje existence of foreigners making money in India without being domiciled or 
'iven resident here, etc. It was urged that the law, as it is, made it unpossible 
air ordinary businessmen to prepare their own returns and drove them to seek 
lohe help of advisers or so-called experts who often jdvistid them into attempts 
at evasion. We are not in a position to say how far this i ssurriptiim is true. 
To the extent to which it is true, the situation can be met by instructing officers 
and senior clerks of the Department to help assessees. We understand tnat 
even now there are instructions to that effect issued to the staff, but they have 
io guard against* the danger of assessees afterwards turning njund and alleging 
that they put in particular entries in their returns because they were advised 
80 to do by the menibers of the staff. 

18. It remains to add a few observations relevant to the problem of avoid- 
ance and evasion. According t(/ well-established usage, th(‘ term “ avoidance ” 
denotes the utilization of loopholes to effect tax savings, wdthin the letter though 
perha])S contrary to the spirit of the law. It is renden'd possible by (h'fects in 
the framing of the law or in its drafting, as a result of which raises within the 
intendment of the law Isave not been brought in by (dear or apt worls or cases 
which ought to be fairly (•ojrijjri^ed within the poli(w of the law liave been 
omitted by oversiglit or for other reasons. Lea kage of tax in this way f-as to 
“be ])revented by imiking th(‘ haw chains or wider; but there will never be an 
end to attempts at income-tjix avoidance. Though a Lord Chancellor some 
yctars ago referrcal in terms of disapprobation to the efforts of tax dodgers find 
“to the professional gentlemen who assisted in the matter” (Latilla vs. Inland 
Bevfnue Commissioners — Law Tiej)or1s 194B Appeal Cases at page o81) jjopular 
or professional opinion does not secun to share that vi(nv nut is prepared to 
regard such attempts as a “commendabh* exercise of ingenuity”. As courts 
arc slow to construe tax laws according to their “intent” (as d'stingiiisbed from 
the letter of the law) occasional modifications of the statute will be necessary 
to tdose loopholes that “judicial construction cannot iilug”. ** Lvasio n” is 
ajiplied to the esca})e from taxation, accomj>lished by breaking the letter of the j 
law, whether intentionally or through mistake or negligence. Most frequently, I 
taxes are evaded because proptu* administrative machinery has not been ju’ovided ' 
cr the machinery is not working properly. E vasion has there l‘ore to be (om- 
bated inainly by ‘liinproviQg” tin* administration_of the law^ — we advised ly say 
“im pjroy liTg^ though some \v oiH d prefer to speak of it as ‘ 'tightening ‘ the 
aSininistration. To tlie extent to which the weaknesses of tli(:» r.dministrntion 
may bi‘ trac eable to defects in t he lin v (particularly in tlie sanctions ja-ovidel by 
the huv) S'OmT ch a ng^" TiT f 1 u»_] n w may be necessary even to prevtuit evasion. 
Under a systrjn w'fiere^he assessment- of flii^ ^mx d(‘pends to a largo extent upon 
infomiation given by the assesseo, he has every opportunity and when the rate 
of tax is high every teinntation to attempt evasion. This can be met r.nly by 
improving the efficiency of the ndministralion. 

19. Both the tax-dodger and the innocent taxpayer complain of “official 
inquisition” and harassment by the officers of ihe Income-tax Department. 
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It J> therefore necessary not only to increase the 'efficiency ' of the Department 
but also to imptDve its relations with the public. A writer on “Public finance”, 
even while recognising that nobody can be expected to be enthusiastic about 
tax payment, adds that a certain grudging co-operation on the part of most 
taxpayers is necessary for the effective administration of any taxing statute. 
He advises “Special efforts on the part of the Administration can arrest much 
of the popular prejudice; bureaucratic indifference of the tax administrator is 
the most common cause of inconvenience to the taxpayer." The Iloyal Com- 
mission appointed in England in 1920 to deal with income-tax law similarly 
recommended that the tax gatherer must strive to reduce the odium of the levy 
and increase the willingness or at any rate to reduce the unwillingness with | 
which the assessee pays his tax. Care must be taken, they said, not to hara.8S- 
or irritate the general run of taxpayers, merely because it is necessary to deal ' 
severely with the tax-dodger. The general taxpayers' goodwill is essential ifi 
the Income-tax administration is to produce its best effects. It must, how-\! 
ever, equally be recognised that it is not easy for the taxpayer to enter into the^ 
psychology of the Inspector of Taxes, nor is it easy for the revenue official to 
appreciate the effect of high taxation upon the taxpayer who is dependent “on. 
the elusive thing called profits”. Nevertheless, they must attempt to under- 
stand each other. 

20. As regards the conditions obtaining in this country, the* Ayers Com- 
mittee (1937) observed “The fairly general complaint that the I. T. Os. do not 
show enough consideration for the convenience of the assessee is certainly not 
without foundation In another ]dace. when dealing with refunds, the Com- 
mittee stated “The general attitude of officers of the Department to refund 
claims leaves much to be desired”. As late as 1043, the ('liiei -Jnstici* of the 
Bombay High 'Court made strong remarks about the way iii which the rights 
of appeal provided by the law (as it then stood) to the Assistant. (^/.TlTnissioner 
and the Commissioner “proved a farce” in practice. Aj)part‘ntly becaus ‘ of 
the radical chatige resulting from tho introduction of the Ap])e]late Tribunal, 
the officers of the Department complain that their work lias been made very 
difficult by tlie ay that the triininal deals with matters coining htdore it, 
while we gatlier that tli(‘ tribunal often iinds itstdf embarrassed by tla* attitude 
of the officers of the Department in their very method of approach to the prob- 
It-ms- tliat arise before them. Thi.s does not surjirise us. it is lltr r(‘sul <4 tlie 
histor\’ of the English Constitution that in their anxiety to proteed the indivi- 
dual from the tyranny of the taxing power, courts were tempted to act on ti.e 
principle tliat tlie taxpayer was tin* injnrt'd man and the t ixing agcnc\ the 
wrong-doer. Without presuming to express or even pausing to form any 
opinion as to the right or wrong of the situation, we content ourselves with an 
earnest expression of our desire and hope that (*verv endeavour ii.av bt‘ made 
to improve the relations between the public and the officers of the De]»{irt nnuit. 

21. In making onr recommendations, we shall proceed on the fooling that 
there is likely to be no immediate radical ebange in the economic structure or 
the basis arjd purpose of the taxation system as it exists today. Iii th^ light 
of the considerations abovf* sot forth, we have come to the conclusion that we 
shall best fulfil ibe intent of the statute creating the Commission by consider- 
ing not only the problems connected with avoidance or evasion of income-ta.'C 
but also questions wdiich either by reason of omission or uncertainty or imper- 
fection in the (existing law' or of the nPAv set-up of our environment seem to 
require attention. Our recommendations are directed not merely to changes in 
the law but also to the creation of a changed outlook in the administration with’ 
a view to secure the maximum of efficiency as well as smoothness of working. 

SECTION m— PBELIMINART STEPS 

22. Soon after the Commission entered on its duly, onr attention was 
called to the way in which section 34 of the Indian Income-tax Act had been^ 
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interpreted and applied by Courts and Tribunals since 1939, when certain* 
amendments were made to that section. Tliis is one of the principal provi- 
sions in the Act calculated to check evasion, as it empowers Income-tax 
officers to assess or re-assess escaped income. With a view to prevent serious- 
loss to the revenue from the way in w’hich this section was being interpreted, 
we felt that certain amendments should be urgently made. We accordingly 
prepared u incinorandurn explaining the changes which, in our opinion, were 
needed. Copies of this memorandum were circulated to Bar Associations and 
commercial bodies in the country and in the light of suggestions and representa- 
tions received in response thereto, we drafted certain amendments and submit- 
ted the same to Government on 28ih February 1948 with an explanatory 
memorandum (Appendix A). A Bill embodying these amendments was 
introduced into the legislature during the budget session and after it was 
reported on by a Select Committee, it was passed by the legislature during the^ 
uiitiimn session. 

23. During May, we prepared a questionnaire (Apj^endix B) containing 60 
questions and distributed copies thereof to a large number of persons, associa- 
tions and institutions who may be presumed to he interested in the subject. 
Replies thereto were received in the course of July, August and September. 
Our grateful thanks are due to the individuals and bodies who have so kindly 
favoured us with their considered views and with helpful criticism and advice. 
We take this opportunity of correcting an erroneous assumption which we 
find made in some of these re})lies. The questionnaire has been criticised as 
“drafted with the soul object of making the provisions of the Income-tax Irv 
very stringent” and from the w’ay tliai the questions were worded they were 
assumed to ndlecl tlie virw,^ of the Oommission. It was even rcjnai’ke 1 that 
the “Commission seems to be dominated by one objective, via., collection of 
more revenue and by tlie departmental view-point'". As wdll be setri from the 
covering J(*tter (hat a.C('onij)anied the questionnaire, the Commission had to 
recognise tlu* fact that tin y were “principally coTicerned with topics of leg^d 
avoidance, evasion and the causes which lead to the tax not bi'ing levied or 
collected through defective luachinerv of the Department’ . But the question- 
naire was not limited h) tli('S(* topics. It was not fair to the Commission to 
insinuate that oven w’hik‘ frnTning tlie questionnaire it had already formed views 
on the questions contained therein. The questionnaire included many ques- 
tions which liad hetn noted for coiiMderation tVom time to lime by the Income- 
tax Dejjartment and tlie l)('partment naturally formulated the questions in 
terms which carric'd an implication as to the view wdiiL*h it W’ould prefer. In 
other instance's, points of view liad to be clearly indicated in thi' very frame of 
the qut;sti(ai, only vvilli c \ iew' to invite replies dirc'ctcd to tliose 'points of Yievr. 
With (liese preliminary observations, we proceed to deal with the various 
topics (‘ovcn^l by the qiK'sl ionnaire though not quite in the order in wdiich 
they have been set out there. 

24. Rf'hrring to certain inforniaiion that the Commission liad asked for 
from Hanks and to the fact tiiat w^e had restricted the requisition to transac- 
tions of “persons other than hiUropranb and Anglo Indians , a contributor to 
“Indian Finance” has expressed his regret that a body wliom he is good 
enough to credit wdib “integrity and fairness” should have made such an 
“invidious distinction”. He attributes this to a wealcness which must have 
infect(‘d the (kiniinission from its prevalence (according to him) in ohe 
Income-tax Department, viz., a belief “that [ndians were dishonest wliile the 
Europeans were honest”. We can only express in tinn our regret that the 
writer could not have thought of any other exjilanation. The reason for so 
limiting the information called for from the Banks w'as that none of the cases 
referred to the Commission for investigation related to Europeans or Anglo- 
Indians and as the Banlcs w’ere complaining of the amount of time and labour 
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involved in compl^illg with the requisitions sent hy the Commission, we desired 
to ininiuiise the extent of our demand by excluding transactions of certain 
categories of persons wlio did not come within the purview of our investigation. 
As We knew that many transactions had been placed in fictitious names or in 
the names of relatives and dependants of the real parses, we could not limit 
our requisition by specifying the names of the parties about whom we required 
infonnat ion . 

SECTION IV— RECOMMENDATIONS. 

A. — Residents and Non-residents. 

(Questions 1. ‘2, 8, 4, 6, 13, 17, 33 and 38). 

23. Thougli income-tax is levied on in(*onie, many of the elements bearing 
nn its assessment depend on the status or (*ircuinstanc(‘s of the person whose 
incoiiK' IS sought to be charged. Questions 1, 2, 6, 13, 17 and 33 of the ques- 
tionnaire envisage modifications in the taxation of certain categories of persons 
To tlucidate the reasons for our proposals in this behalf, it may be convenient to 
re-state certain fundamentals. This is also necessary to lead up to and explain 
the })roposals that. Me make in respect of such of the residents of the acceding 
-Indian Slates as do business or hav(‘ business eonnections in the Indian Union. 

26. The theorj^ of economic allegiance (as distinguished from political 

giance) has noM* betm geiuTally accepted as the basis of taxati('n Ilul the 

coini>lexities of modem life and business compel a variety of n'finena'nts and 
adjustments in the practical apjjlication of the the(a*y. An individual has 
economic interests in the place of his residence as vN’ell as in the place of the 
origin of the whole or part ui his income. Looking at the matter from another 
point of view, the tax that a man is called upon t-o j)ay to the State may he 
said to be divisible into trw'o parts, niz., that which is due lor the nrotection 
and maintenance of pai-ticular sources of income and that which is due for the 
privilcETCR winch the citizen himself enjoys in liis person and residence. 
Attt.ni])ts to dciiiK^ the basis of taxability have accordingly to take note of this 
dual nature of a man's allegiance or of the benefit derived bv him from the 
State. The rule of the English Income-tax law (as to taxability) accordingly 
V. as “either tliat from which the taxable income is domed must be situate in 
the United Kingdom or the person Mdiose income is to be taxed must he 
resident there”. Dealing with the general jirinciple ^elating to the taxability 
of fr)reigij inconun the TVivy ('ouncil in a recent appe.il from India (Wallace 
Bros’ case (1948) 2 M.L.J. 62 observed: “The resulting general conception 
as to the scope of the income-tax is that given a sufficif nt territorial connec- 
tion between the pt rson souglif to be chargc'd and ihe country sc^eking to tax 
him, income-tax may properl n extend to that person in respect of liis foreign 
income.” How in certain (!ircumstances the “origin of income” may itself 
become an imy)ortani factor in determining “residence” — especially in Ihe 
-case of corporatior;s--will aj)pear from the following observation in the same 
■case: — -“The derivation from British India of the major part of its income for 
p* year gives to a cornfiany as respects that year a territorial connection sufli- 
cient to justify the company being treated as at home m British India for all 
purposes relating to taxation on its income for that year from whatever source 
that in COITUS may he derived.” 

27. After texahility has been (staldished, three matters have to be con- 
sidered before th(» tax to be charged can b(' dctfTrnined, viz., the amount of 
incrime to bo assessed, the rate of taxation and chargeability to super-tax. The 
amount of taxable income is determined, .sometimes on the acrninl basis, i e., 
with reference to the place of its origin, sometimes- on the remifhuice basis, 
•t.e., the place where it is received or brouhgt, though it might have original 

elsewhere, and sometimes both bases are combined. In determining the rate 
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-of taxation and the liability to super-tax, the theory of “ability to pay” also 
comes into play. It has been claimed that the principle that a person should 
contribute to the revenue of the State in proportion to his ability would justify 
the inclusion (jn his taxation) of income derived by him from abroad, even 
apart from its remittance to this country, because that income has also to be 
taken into account as an index of his ability. But, so far as a non-resident is 
concerned, opinion amongst economists seems to be divided as to how far 
foreign income can legitimately be taken into account even as a factor bearing 
upon the assessee s ability to pay and the rate at which he is to be taxed 
(including chargeability to super-tax). Some consider it fair enough to treat a 
non-resident on the same footing as a resident for this x>urpose. It must, how- 
ever, be remembered that a non-resident is not treated on the same footing as 
a resident in resj)ect of several kinds of allow^anec's and deductions. The taxa- 
tion of non-rt'sidents is beset with difficulties not only in the matter of realizing 
th(3 tax but of iiscertaiaing with any ajiproach to accuracy the 'foreign’ inconiH 
of tlio non-resident. There is also some force in the argument based on the 
praciical difficulty of applying the principle of progressive taxation to foreigners 
as tiiev may he receiving several sums of income (large or small) from different 
countries. This is the difficulty referred to in question 3 of the Questionnaire. 

‘JP It is recognised that in the framing of the Jncvune-tax law% considera- 
tion lias to be given not merely to the revenue aspect but also to the possible 
economic, (‘ffects of any course f)roposed to he adopted. For* instance, in the 
case of residents, if external income is excluded from taxation, it may tend to 
encourage the investment abroad of capital which may ctherwise bo r mployed 
within tlie ccnmtrv and to its advantage. On tlie oihei hand, in the case of 
non-residents, the imposition of a, tax even on income derived \vithin <he 
-country may eff(‘ct the investment of foreign capital within the country ind 
ii theii* foreign income also is to ho taken into account (either as being assess- 
able or at ](‘ast as an element in determining the rate at which their internal 
income is to he taxed), it is a fortiori bound to affect the flow of foreign ca;itsl 
into th(' count rv. Tt is thus clear tliat questions like these have to be con- 
sidered wdth due I'cgard to the economic position of the country, according as 
it is a debtor country or a creditor country, an importing country or an export- 
ing country, and according as it stands or does not stand in need of foreign 
capital and the help of foreign businessmen. 

20. Till recently, moneys were invested in India by fon igners — gejierally 
British j.eojde — not at ih(‘ behest of tlie people of India but ;is a result of the 
fonn'gner’s desire to find profitable investment for his capita I . Fiverv’ e.n- 
•coiirag('ment to such iiivest nie.nt was given by the British Indian Government 
of the day. Indian o])inion would have gladly seen that such investors at least 
paid a fair tax on their Indian ineorne to the. Indian Exchequer. But as this 
did not ahvays liappen, the opposition took every o])portunity to press for its 
b(‘iug done.. The jiosition has now changed. If Indian opinion and the 
Indian Government desire to invite foreign capital and foreign business, 
liability lo tax is an imjiortant factor for the foreign investor to eonsider before 
deciding whether he w'onld invest money in India or not. Even if in form the 
tax liability is impesed on him, the t/erms of his investment- may be such as 
substantially to shift the incidence of the tax to Indian shoulders. 

80. The existence of the Indian States has greatly added to the difficulties 
of administering the Indian Income-tax law^'. In legal theory, tlie Indian 
States liavt' hitherto been regarded as foreign State's; hut their geographical 
situation inaki's it hotli anomalous aiid inconve.nient to treat the citizens of 
these States as non-resident-s or foreigners. The economic life of tlie two 
Jndias is inextricably bound together: many peo])le wdio do a. large volume 

^f business in India have their homes or some kind of headquarters in the 
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Indian States. It may be broadly stated that the money which the States’ 
subjects have been earning in British India is many times more than what the 
British Indian subjects were making in the States. As a n>atter of policy 
relating to double tax relief, an amendment introduced in 1941 exempted from 
Indian taxation, income, profits or gains accruing or arising in an Indian State 
unless such income, profits or gains are received or deemed to be received in 
or are brought into British India in the previous year by or on behalf of the 
assessee or are assessable under section 42. This provision has frequently 
been taken unfair advantage of by making it appear that income which really 
accrued from business done in India resulted from business done in the States. 
Other ways in which the proximity of the States has served tax-dodgers will* 
be pointed out when w^e deal w’ith the cases w'hich have been referred to the 
Commission for investigation. 

31. We feel that a radical change is both necessary and justified in the- 
treatment by the Indian Income-tax law of persons residing in the Indian 
States. Without attempting to anticipate the details of the constitutional 
se.t-up that may come into existence and the financial arrangements that 
may come in its wake, we would suggest that arrangements, legal or political, 
should be made so as to bring into the category of “residents’" for the jiurposes 
of Indian Income-tax law, at least such of the residents of the Indian States 
as have business connections or sources of income in the Indian Union. If the 
terms of the accession of any State or of the financial arrangement with it 
(for ])Urpose of defence) are such as to make the Indian Income-tax Act apydi- 
cahle proprio tugore to the people of the State, the only question of practical 
importance will be as to the administering agency. Divided authority in the 
uiattiT of assessment is calculated to help evasion. So far, at any rate, as 
concerns the assessment of persons w^ho derive taxable income from both Union 
teiTitor\ and State territory and of Indian residents dta-iving taxable income 
f’’o!:i St-iite territory, it must be arranged that the assessnu'nt may be mrule 
by nffieer- of the Indian Inconu'-tax De])art>Tnent, subjf'ct to any ari'angeimuit 
between the Union and the State as to the division of the ])rocc(*ds of the tax. 
Kven if the ra.t(* of tax adoplc'd by any yiarticnlar State should be differtmb 
from the Indian Union rate, that need (*anse no serious difiiculty. tlie 

a-^st'ssablt* income lia< b£‘cn properly (bderniim'd, it would b(‘ cpiitt' ejisy lo 
calculate the lax resj^ectively ])ayable on the ])ortion wliich would be su))jent 
to the State rate and tlie ];orlion siiliject to tlie rnion rair-. Tlie assi'vsng 
ofTicer should be able to exercise the same powers in the State as he has in the 
Indian rnion, for collectitig information reinvent to the as^essnxait and enjoy 
all the other facilities required to make those jjowers effective. As rc^^ards 
other categories of “non-residents”, it iiiay be. nec(‘ssary lo ccaisidtu’ m due 
course the justification for or propriety of continuing tin* discrimiual ion now 
made in favour of “British subjects” and the ay>propriatc manner of dealing 
with re'^alents of French and Portuguese posses.sions in India and of Pakistan, 
Burma and Cevlon r ho may have sources of income in India. 

32. Broadly syieaking, the yiositioii in India jirior to 1 939 was that income- 
tax w’as levied primarily on the basis of the principles origin and receipt of tho 
inconje Income was taxabh* if actually or according to certain presumptions 
it arose,, ac'crned or was received in British India. Domicile played no part ju 
determining tax liability. The residence of the tax-payer was taken ifito 
account in certain provisions under which income was de^micd to arise or accrue 
or to be received in British India. An enU'rprise conducted by a. resident 
tax-payer was taxable on all income arising, accruing or received for the first 
time in British India and also on profits arising or accruing abroad if they wore 
lirought into British India within three years, but other foreign income, was not 
taxable as a general rule. An enterprise conducted by a non-resident was 
taxable on income arising, accruing or receiived for the first time in British India. 
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“33. The legislation of 1939 substituted the basis of accrual of income ^lu 
[ylace of thcL remittance basis) in respect of the foreign iiieoine of one resi lent 
in British India; this necessitated a more precise definifcion of “residency* 

It was '’contended on behalf of a certain group that persons who came ^o 
British India for business or einpioyrnent and had their “residence" here 
but whose permanent home was outside British India should not be taxed 
on their foreign income on the “accruar’ basis. The Ayers Committee did 
not a(;cept this contention and tht^y were of the opinion that justice would be 
done to all interests if residence was defined on the lines suggested by the 
British Coddication Coininittee, subject to a few' modifications. Though^ 
they definitely rejected tlie suggestion to modify the accrual basis by quail- k — 
fications as to domicile — because that would amount in practice to discrmiina- 
tion in favour of Europeans and residents domiciled in an Indian State — the 
Government of the day in the amending Bill which they brought in introduced 
that qualification. The Select Committee (majority) left this provision subs- 
tantially as it was, but by a new clause which has been since enacted with 
certain modifications ns sections 4- A and 4-B of the Act, they inserted certain 
•definitions of “residence" and “domicile". Many members of the Select 
Committee were not prepared to agree to these provisions; when the matter 
•came before the legislature, the point-s at issue were settled by a compromise 
between the Gov(‘mment, Ae opposition and the European interestes. The 
reference to domicile w'as omitted and cases of alleged hardship were attempted 
to he met by the creation of a special category of persons described as “not 
•ordinarily resident" defined as follows: — 

"An individual is ‘not ordinarily resident’ in British India in any year 
if he has not been resident in British India in nine out of the ten 
years preceding that year or if he has not during the seven years 
preceding that year been in British Tnaia for a period or for periods 
amounting in all to more than two years." (section 4-B). '' 

This category of persons, though resident in the ordinary sense pays tax ) 
•only on the income which accrues in India plus the amount of foreign income / 
which they rriav bring into Britisli India. Jt would also seem that even in t 
respect of tins income they ])ay tax not at the rate applicable to their world 
income hut at the rate appropriate to the assessable income. They would thus 
])e h(‘tter (')fT than l)otb “residents * and “non-residents". Question 1 in the 
Questionnaire relates to the necessity or expediency of retaining this uategory. 

It must be noted that this category is not the niCre negative of “ordinarily 
n'sident”. Tlu^re is indeed no definition in th ‘ Act of the expression “ordi- 
narily resident” In triis respecd, the legislature b:is not chosen to follow clause 
of the British (’odificatior. Bommittee ’s draft which (preferring to use 
exprt‘S6ion “principally residi^ut" for "ordinarily ^-esident") runs as follovys . — 

“,\n nulnidual who in a year of charge is resident in the Bniled Kingdom 
but is not a resident sok'ly therem — 

(a) sliall be treated as lieiiig principaJlv :esiclent in the I'mted Kingd*'m it 
'in the year of charge — 

(i) lie maintains oi lias mamlaiued for him a dwelling place or a place 

of husiiK'ss ill the Bnitt'd Kingdom but neither a dwelling place 
nor a ]daee of business elsiwviiere. or 

(ii) he neilh'T maintains luir has maintained for him a dwelling place 

or a plaet' of business in any country but is domiciled in the 
Bui ted Kiigilom; 

(b) sliall in a to wliieh ])araera]»h (al d< es not a])])lv be treated as being 

principally resident in ^t lie Uidted Kingdom if be a])])ears in yiew of all the 
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circuinstaucee of his case lo be so resWeni having regard in particular to 

domicile, nationality and habits of life 

'Tlu- Indian Act contains no corresponding provision. 

d4. Once residence is made tlie mam factor in the assessment of income- 
tax. dilTerencc has U) be made between mere casual or temporary residimce, 
longer residence and habitual n*sidenct' as judged by tests of duration or inti^n- 
tion. The relative liabilities of the three eak'gories proposed by the British 
(’odification Committee wert thus formulated by them: — 

“If the individual trader is principally' resident in this country, we pro- 
pose that he shall be liable on tlie whole of the profits of his* 
business wlunever carried on, if not so principally resident, he is 
to be liable on the whole of the profits of such part only of his 
business as carried on jn the United Kingdom though if resident 
but not principally resident he will also be liable on such of the 
profits of the business carried on abroad as he brings to the Unitet: 
Kingdom.'* 

The three categnries according to the Indian Act are “resident’ , ‘‘non- 
resident’' and “lint ordinal ily resident”. In defining “resident” in section 
4-A, the Indian legislature has adopted sub-clauses (a), (h) and (d) of clause 
fi (11 of the British Codification Committee’s draft hut not sub-clause (c)- 

do As legards eniu]>jnies, tlie opposition in ihe B)db Legislature insisted 
that in view of the conditions under which foreign companies carried on 
business in this eounlry (with theii central contiol gciuTally abroad), com- 
panies tliougli ineoi'jjorated abroad and managed from abroad should he 
ire.ited *1^ M’.v/dr/C ('onpianies foi the jmrposi' of the Act if tlii'y ('arm'd tlu'ir 
profits out of operations substantially can*icd on in liritish India To give 
effect to this claim . section 4-A (c) t\as enacted. Here again, tlu' legislation 
*did not follow tlie language (<f (daus( 7 of the British Codification Coimnittee's 
draft. Question fi of the Questionnaire brings out certain points of ]>ractical 
disadvantage in the opiawtion of station 1-A (c) as it stands, tliough its spon- 
.>ors assinnt'd tlial it would secure to the Indian revenm' what tla^x hit was 
justly due lo il. Th(‘ assessment is on tlie total income of tlie ‘‘previous 
year” and t’le icsidence of the as'^essee has to h(' determined witli refcTence 
t<o such ymu- The foreign inc<3me of the asses^'a> which is siil)|c(*tcd to 
jissessmeut is wliat acc'r'it^d or arose to him outside British India diirine such 
V(onr. Accerding to the sectnid part of section d-A fc). a compauv will he 
residc’u ii; liriti^li India in any vear onlv if its income aiising i,i British India 
111 thai exc^-t'ds its income arising outside Britlsli India In thal vear ddu* 

residential (lualilical ion of tlie as-i'ss^*e mjjy cliange from year to year. In 
IIk' case of a foreign company d-aij^: business both in India and abroad, its 
:r- a “rcsidt id” in a particular vear (det.(’rrnined according to the above 
d'fint'eni wliih- it nuposr's rertain liabilities, also confers certain privih'ges on 
it Chief among these privih^ges. is th<^ rig^ht to set off losses abroad in calculat- 
ing the assesRahle incoiTu* If in any y^ear the company' in questirai m.idf' a 
Tirofit in British India hut snst^ained losses in its business aliroad, the result 
leicht lir in make it a resident company for that year and accordingly the 
ass(“=.sah1e hicome tvould be the British Indian ineoira' ynifnu the foreign loss. 

It might even happen that the foreign loss exceeded the profit made in British 
Fndia so that not merely w^ould there he nothing to tax hnt there might he a 
balance of loss to be carried forward This would he nothing to complain of 
if the British Indian excherpier could have the benefit of the good years also 
just as if might have to take notice of the loss in the h.ad years, taking the 
company’s wwld business as a whole But the moment the company's 
foreign business brings good yirofit, its status viH-a-vifi British India may 
change into that of a “non-resident” ns the foreign Mncowie may exceed tho 
British Indian income. The result will be that the Indian Government can 
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no longer claim to tax its foreign income. There are today no special pro- 
visions calculated to meet this leature characteristic of the uon-indian busmess. 
of companies which by virtue oi section 4-A (c) may become alternately resi- 
dent and non-resident. Tliere is also tlie fact that assessing officers do not 
always lind it easy to get full and coireet luformation from such companies as 
to tile profits made or losses incurred abroad. We ma\ lunv proceed to 
answer the questions falling in this group. 

dO. Question 1. — Explaining the need for the creation ol the category of 
})ersL<ii8 described as “not ordinarily tesident", the Member hi charge of the 
L938 Bill stated that while he recognized that all who lived and worked in India 
should be liable to taxation on equal terms, two classes of persons had to be 
specially dealt \\itli:t-^j the Pjuropean official or the trader in the early years 
of his stay in India, before it had become established that his cancer was in 
India, and ('J) the Indian tradei* abroad who had an ancestral home in India 
which he might visit irregularly hut jiossibly enough to become technically resi- 
dent every year. He added that the Muslim Leagu*'. was pai-ticular about the 
second category. Whatever might liave then been the need or justilication for 
special treatment of the.sc^ groups, it seems to us right 

to continue to reeognize them as special cases. Uiirtei* the conditions existing 
loda\ , the class of officers who mainly constitntefl the lirst group has ceased 
to (jxist. As regards the rest of the L«o groups, it is difficult to understand ^hy 
iheir residence in hulia should have been minimised in importance hs calling 
it ff'cJnuanJ residence. No one is gning to lx* taxed on tli-> groiui I nM-rely of 
casual or occasional residence. The tests prescribed in section 4-A arc in many 
c.f^( s sufficient to (‘xelude liardslii]i; and if any still icniain, they may be dealt- 
with by appropriat(‘ changes in section 4-\ (a) (ii). Tt is Ufit eas\ lor tlie incorne- 
la < aulhorities to d(‘t(*,i‘mine on the kind of evidence that will be available after 
th( lapse of sevi*n years bow many days a person has licen present in Indifi 
during that period Most of tlx* ?*eplies to r)ur Questionnaire agree that this 
-p.x'ial caiegory of “not ordinarilv rt‘sident" may !)(> omitted We recommend' 
-iceordingly. 

‘M Qnesiion 2. — Tlie fact thrd the law ha.s defined “residence” (and by 
nil plication “non-residciH.*e “) with n'hrencc' to txaeh \car gives rise to various 
problems One ot tlie results of this definition is that an nidi vif Inal may bti 
r(*sident in British fndia in a \(\ar or even for a number of years, then become 
“legally” iu)n-resident for a year or two and then again become “resident.” 
These eliancres liave a material bearing on the nature and extent of bis liability 
to Indian income-tax, flxiugb in substance and according to the sense of the 
ordinaiy man there might havi* been Hf) cliange in bis stains all the time. 

];ointed out in Question 2, a non-residi'iit is no^ liabb' to mha 1 ’\ ' "orcign 
profits even if tbp\ are brought into or reiniftod to Brifish India during the 
aartirnlar >x*ar in which lx* is able <o claim tlx* status of a non-resident This 
makes a ec'rtaiii extent of manipulation possible The .abolition above recom- 
mended of the (*ategory of “not ordinarily resident” mav increase the tempta- 
tion for such mam'nulation. Of the two groups of persons for whom that 

category was meant, some mav find if possible so i.o time their visits as not 

to become resident in any ’^'ear They would tbeieby be m'oiding ev(*n the 
liabilitv now existing, c.f/., tax on the profits of a fon'igii bnsine'^s controlled 
in India. Tbf*v could also arrange to remit their foreign income to India in a 
year in which they bad contrived to fall mto the n »n-resident categor\ or in 
the year in which tbev have suffered a loss in India or to visit India in a vea^’ 

in which there is a loss abroad to be sot off against Indian income. 

RR. One of the suggestions made in Qiv^stion 2 as possibly calculated to 
obviate consequences of the above kind is the introduction of a positively de- 
fined category of persons “ordinarily resident” similar to that of person® 
“principally resident” in'" the British Oodification Oommittee's draft; but tht 
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diability which that draft imposes on the “resident” as distinguished from the 
“principally resident” is not the same as the liability wliieh the Indian jaw 
imposes on the resident. (Se^* tlie extract quoted in paragraph 'M supra). 1'he 
British classification will not fit in with the scheme of the Indian law. Its 
adoption, es})ecially as it brings the con(;ej)tioti of domicile into the definition 
•of “residence,” may in some measure have the effe^ct of wiping out the results 
of the omission of the category of “not ordinarily resident.” There are indeed 
some wlio prefei- to (pialify tlie application of the tlieory of “residence” by 
reference to the principle of “nationality” or “domicil”; this may offer a 
i« asonable pre vision jq)pJicable to f)ersons who are “doinic'iled” but trm poranl if 
non-resident. J^nt once that principle is introduced, we shall have, to provicle 
for a multitude of possible combinations of the tests of “residence” and ‘Inon- 
residence,” domicil and alien, accrual and remittance, total income and totjil 
world income, etc. Whether any distinction corresponding to that suggested 
by the British Codification Committee between “residents” and “principally 
residents” could and should be adopted in this country can be safely deter- 
mined only after some experience has been gained of the operation of the law 
without the category of “not ordinarily resident”. 

89. The alternative solution suggested in Question 2 is whether oven non- 
rasidents should be declared assessable to tax in respect of profits brought into 
or remitted to British India. While some of the replies to our Questionnaire 
-^eem prepared to go the length of supporting the suggestion in unqualified terms, 
the weight of opinion is in favour of the view that remittances of profits to 
India by hona fide non residenfs cannot justly hi* subjeefed to tax nor will it 
be expedient to tax them. We are in agreement with this view. But the ques- 
tion arises, can the cxi)ression “bona fide non-resident” be applied to a person 
who has been resident in previous years and becomes resident agaifi in future 
bub happened to be a non-resident only for an intervening period during which 
'he managed to remit his foreign earnings to British India. A suggestion has 
been made that foreign profits remitted to British India by a non-resident should 
he declared taxable if he established residence here within ii delinod period from 
the year in which the remittance was made; but such a provision can easilv 
be circumvented. It- is indeed difficult to devise a formula which is incapable 
cf being circumvented. On the other liand, any provision on thi‘ lines suggt*st- 
ed or (‘ven similar tht*reto will caiisi* great hardship in a class of cases ^\hich 
may assume ii'q)ortance in tlit- near future in vimv of the condition^ deve- 
loping in South Africa, Malaya. Burma and Ceylon. Indians w^ho have 
Jong been residents thei'c may find themsedves c.ompelled to 
cerne over to India and start business here. It will Ix' neith('r fair nor expixlient 
to put difficulties in the way of tlieir remitting or bringing to India what )>rofits 
or wivings the\' might have made aliniad during tlie venis ulien the\ stayed 
abroad Though we have raised Question No 2, we are ru>t satisfiiid that the. 
losS to the revenue on account of the fiossibilities eontemplated in that (piestion 
ere so far ver\ large. We do not, therefoif*, think it, \v^rth\^lli1e rec,onimending 
-any change in the law to meet the class of cases contemplated by the question. 
On the other hand, the alKditieai of the sT)e(‘iMl provisions ndatinir to ]»ersons 
‘not ordinarily resident” may have the effect of irrifiosing a tax liability on 
-ome categories of Indian^' now living abroad in ri^specl of tlieir fortdgn savings 
whieh they nin\ bring with them when they come over to India for good, 
h'^cause some of thtnn may fall wilhin the terms of .seefion 4 (lj(b)(iii). Appro- 
pi late provision must he made to exem|)f such cases 

40 Q'lfpsiirni 8 — Tins (pieslion really covers t^hri'c edasses of eases 

(i) ascertainment of a non-resident’s foreign income for the purpose of 
determining the rate at which his Indian income is to be taxed ; 
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(ii) in oaBea falling under B«ction 4-A (c), ascertainment of the company's ^ 

foreign income, with a view to determining whether in any parti- 
cular year, it is to be treated as resident or non-reeident; 

(iii) where a non-resident is taxable in respect of businesses or business 

connections through more than one person in different parts of 
India, the ascertainment of his total IndiEin income for the purpose 
of determining the rate at which he is to be taxed bps well as his 
liability to super- tax. 

As rc‘|:;ards sub-lu'-ad (i) [anrl to a largo. exUuit, this applies also to sub-head 
(ii)],the only suggestion made in the replies is that the assessing officer can 
call for a certificate or other official record showing the amount at which the 
assessee's income has been assessed in the country of his residence. It is diffi- 
cult to see what more is practicable. An alternative which has been suggested 
in many replies involves a change of policy as regards the taxation of non-resi- 
dent’s income. The point seems to us of sufficient importance to make this 
suggestion worth considering. It has been suggested that it will be both fair 
and convenient if in taxing non-residents in respect of their Indian income, 
their foreign income is riot taken int*3 account at all but the rate appropriate 
to their Indian income with a surcharge of 20 or 25 [ er cent is adopted. Such 
a system prevails in some countries and is calculated to save trouble to the 
assessing officer. But its fairness is open to question. The pro])'isal must also 
be coiisidi'red in fh^* lights of tlu‘ arguments as to policy set out in paragraphs 
28 20 f^upra witli re.feivnee to file attract ion of fortugn capital into this eoun- 

trv A modification of the pro])(»?>al would perhaps meet the argument as to 
fairness. Instead of adopting the surcharge above suggested as the only method, 
the 11011 -resident may if ho thinks that even the inclusion of his foreign income 
will not attract as high a ratoTio given the option of proving his foreign income 
to the satisfaction of the assessing oflicer and thus got his Indian income taxed 
at the apjiropriate rate. This will shift the burden of proof from the assessing 
officer to the assessee. It will, however, be anomalous to permit the assesseo 
to change his option every year. He must be in a position to know generdly 
and as a long-t(‘rm arrangement which of the two courses will be fairer to him, 
and having once exercised his option, he should not be at liberty to claim the 
other method. Whether even this proposal will meet the argument of expe- 
diency, whether the foreign investor will care to submit to this trouble of pro- 
ving his foreign income, is a matter that time and experience alone can defini- 
tely show. So far as foreign capital needed for the country may be obtained 
through the intervention of the State, the situation may have to be met by 
making special provision for taxation on the returns on capital so obtained. 

As regards sub -head (ii), the Income-tax Department expects that the recent 
amendment to the definition of “company” may place the Department in' a 
position of some vantage, because it will make it a condition of declaration of 
a foreign company “to bo a company for the purpose of the Act” that it should 
agree to give all infonnation that it might be required to furnish. Here again, 
time alone can show how far this expectation can be realised. A few more 
observations on this x>oint may be made when we deal with question 6. The 
third of the sub-heads above noted may conveniently be considered when deal- 
ing with Question 4, A similar problem may arise when a non-resident is in 
receipt of interest or dividends from different banks or companies in different 
parts of India. 

41. Question 4. — Question 4 raises a limited ]>oint, mainly procedural, in 
respect of cases where a non-resident hm business or business connections in 
different parts of India through more than one person. There will be obvious 
advantcige in enacting a provision enabling Income-tax authorities to treirt one 
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of such represcntcatives in India as the assessee under sections 42 and 48 in res 
‘pect of the profits made by or through all the representatives in India. The 
procedure mUst, of course be so contrived as not to put the selected representa- 
tive at any disadvantage. It was accordingly recognised that provision must 
also be made for retainer of the necessary funds by the representative so selec- 
ted. 

42. The replies have raised wider issues, with reference to the njanner in 
which sections 42 and 48 are applied in practice. One complaint is that sec- 
tion 42 is too broadh' worded and, by ignoring the distinction between trading 
in the country nnl trading wilii the country, is often held to cover c.hkps not 
within the true scope and spirit of the section. The answer to this complaint 
is that the very nature of the situation dealt with and the devices resorted to 
with a view to escape from taxation require a provision in very wide terms to 
meet the situation. There may be all shades of differences in the authority or 
instructions given by the non-resident trader to the local businessman selling 
his goods. Whether a tax liability will arise or not will depend upon and must . 
be determined with reference to the circumstances of each carso. The following' 
observations of Earl Loreburn in Drummond vs. Collins — 1915 A.C. 1011 at 
p. 1017 must be bonie in mind in this connection: — 

*‘Thc Income-tax Acts are framed in verv general terms. It is necessary 
so to frame Acts of this kind lost some case manifestly within the purview of 
the legislature may escape tax. But Courts of Law have cut down or even 
contradicted the nature of the legislation whcMi on a full view of the Act consi- 
dering its scheme and its machinery and tlio manifest purpose of it they have 
thought that a particular case or class of cases was not intended to fall within 
the taxi>ig claus('.” fSee also Asfor vs. A C nt p*117.) \V(' m;iv 

add that it is not unlikely that in the course of the next few years the methods 
of non-residents selling their goods in India may undergo changes. Wo do not, 
therefore, think it necessary to recommend any change to nieet th(» geiuTal 
complaint about section 42. On the other hand, we are elsewhere (paragraph 
134) suggesting that a statutory obligation should be cast on every person 
doing business for a non-resident to give information about it to the Income-tax 
authorities. 

43. It has next been complained that sub-section (3) of section 42 is quite 
general in its terms and is applicable equally to foreign goods sold in India and 
to Indian goods sold abroad but it is in practice applied by the Department 
only to the second case. The Department maintains that on foreign goods 
sold in India, the vdinle profit or gain accr\i**s or >s a1 ibe jdace of sale 
and the whole amount therefore becomes taxable under the general language 
of section 4 (1). This Limited construction of section 42 (8) is supported by 
more than one decision of the High Courts. It must, however, be said that 
the Ayers Committee on whose recomnjondation the sub-.sc‘ction was inserted 
have made it quite clear (in Chapt(*r I, Section 2 of tlioir rc])ort) that ih(‘y 
iT»tcndcd th(‘, same priucjph* to ])e aytnli^'d to 1x^)1 b classes f)f crouds Sectiju? 
38 and 39 of the Austi-alian Income-tax Act recognise this princi[)l(‘ and in 
applying it draw a distinction betwccji goods sold in Australia by a foreign 
manufacturer and goods sold by a ]X*rson not bfung llu*- manufacturer. This 
distinction was based on the recommendation of Ibe Auslraliau Loyal (Com- 
mission on Taxatiou (1932-83) Paragraydi 427 of the CommissioiCs report 
spates — 

“The profit derived by a non resident trader from a business carried on 
by him in Ausfralia shall be deemed to be — 

(a) in the casei of a manufacturer — the difference betv/cen the amount 
for wliieh ilie goods arc sold in Auslralia^ and the amount for which 
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^ey could be sold to a w.holesale buyer in similar circumstances 
in the country of manufacture — ^less any expenses incurred in 
transporting the goods to and selling them in Australia, or 
(b) in the case of a merchant who is not the manufacturer of the goods 
sold, the difference between the amount for which the goods are 
sold in Australia and their purchase price, less the cost of trans- 
porting the goods to and selling the goods in Australia.” 

<)n the view taken by the Indian High Courts, the taxable profit of the non- 
resident trader in a case corresponding to category (a) .snjna was be 

”the difference between the gross costs to the seller of the goods at the moment 
and at the point of sale and the net price which he receives ’ Mtils 

Cawnporc vs. Income-tax Officer^ Cawnpore — 1946 I.T.R. at p. 424). The 
learned Judges further explained themselves by saying that the Indian law 
does not allow “any apportionment of that profit as between the period prior 
to the moment of export from Gwalior (the foreign territory) and the moment 
subsequent to that export”. We do not pause to consider whether the rele- 
vant sections may not bear a different interpretation. Obviously the interpre- 
tation placed on the law by the Indian High Courts is different from what the 
Ayers Committee intended but at no stage during the passage of the Bill was 
there any indication of an intention to depart from their recommendation. We 
have been told that the state of import trade in this country is such that the 
adoption of the view recommended by the Ayers Committee wull seriously pre- 
judice the revenue. We nevertheless consider that the matter should be direct- 
ly x^J^esented to the Begislature for examination. If after all the imported j 
goods' nr<‘ jirrffisnrjf, the i'')roign maniifaetnr(‘r can shift tlie bnnl n ^4 ilie tax 
to the Jnditm consumer. What is in form a direct tax will thus become an 
indirect tax. The Australian Commission recognised the possibility of prac- 
tical difficulties arising in the application of the x)rincix)les stated in its report 
as the non-resident trader may not always produce his accounts before the as- 
sesing officer. They accordingly recommended that if accounts showing the 
arctual profit on the transactions are not produced, the profit should be assessed 
at a percentage on the amount of the sales, to be determined in accordance with I 
the profits that will be made by a resident trader selling similar goods under! 
similar conditions. Incidentally, we may point out here that if our suggestion | 
to abolish the category of persons “not ordinarily resident” is accepted, the 
reference to that category in section 42 (2) must be deleted. 

44. Proceeding now to the point raised by question 4, we may first state the 
position in this respect under the law as it now stands. Sections 42 and 46 
do not in terms refer to a plurality of representatives of the non-resident trader. 
The application of the general rule of construction that- words in the singular 
may also include the plural will not be of assistance in this case, because the 
application of that principle will necessitate the recognition of a x^bu^ality of 
representatives where such exist and will not authorise the seleciion of one 
out of many such. Executive instructions issued by the Central Board of 
Hevenue seem to assume that where there are several agents m India, the 
Income-tax authorities may treat one of them as the representative of the non- 
resident, not merely for the busiiiess that ho is in charg(' of but even in respect 
of the businesses conducted in other parfs of India tlirough other agents. It 
is, however, not clear whether and how far these instri^ctious Avere based on 
the assunjption that one of these agencies was in the nature of a Iwad office 
with a certain measure of control over tlu* rest. In Mr. Sunrlaram’s Commen- 
tary on the Income-tax Act, there is a not-e under section ^6 to the following 
effect: — 

“If a non-resident has more agents than one, there is nothing to pre- 
vent the Income-tax Officer from serving notices on all tlie agents 
and finally selecting one among them and assessing him on the 
combind income of the principal through all the agents together/* 
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In such oaaeo, naturally the Income-tax Officer will select the most impor- 
tant of the agents. Referring to the observations of Rovrlatt J. in Commis^ 
tioners of Inland Revenue v. Longford; Gommisaioners of Inland Revenue 
T. Pakonham and othera — 13 Tax Cases 573 — that "An agent cannot be taxed on 
profits not made through his agency", Mr. Sundaram observes that section 43 
of the Indian Act is much wider. Mr. Sampath Ayyangar, however, takes a 
different view. He concludes that there is nothing to warrant the view that 
a person could be treated as an agent in resjxict of incomes with which lie is 
totally unconnected or in respect of {nativities of the non-resident with which 
he has no concern. He supports this view by reference to the right of retainer 
provided for by the second proviso to section 42 (i) wdiich prima facie can 
relate only to a person who has some control ovtT or receipt of the particular 
income. in the judgment of the IVivy^ Council in Comniisainuer of Incowe- 
tOQ', Bombay vs. Ciirrimbhoy Ibrahim Sons — 1935 I.T.R. 305 — there is a 

passing observation at page 402 stressing the fact that the respondents were 
sought to be assessed as iigents in ivspecd of property "with wliich tlioy had no 
concern". The law is thus far from clear or certain and it seems to ns both i 
necessary and desirable to clarify it by specific enactment. A proper method 
of assessment requires that tlie iiiponip doriv('d by Ibf^ non-resident trjnh'r from 
his diiferent businesses in different parls of the country jirul throngh dilferonfc 
persons should bo aggregated for pnrjxisi^s of jissessmcmt and where recovery 
from the non-resident himself may not be easy sorn(‘ i)rovision must be made 
for recovery of the full a^sessmc'nt from one responsible resident representative 
instead of its being recovered piecemeal from the assets lying in or profits made 
In different parts of the country 

45. While some of the replies have a]>pr(u’ed of the propos-a-l, many have 
laid great stress upon the heavy, if not impossible, burden whicdi such a course 
must impose upon the person selected as tlu- representative. Any suc-h 
selection must, of course, be made only after notice the non-resident tr.ader 
wherever possible and after notice to th(‘ person proposed to be selo(d(‘d as tlie 
•olo representative and after hearing tlieir objeclions, if any. It has b^en 
askofl, whati is the representative thus selected to do, to obtain information 
about (i) the principal’s foreign income, where ilmt is relevant, and (il) the 
principal’s Indian income earned through other business connections. If the 
non-resident trader is prepared to he helpful to the authorities, there can be no 
difficulty in his helping the representative and in his instructing his Be\'erid 
representatives in India to enable the selected representati\'e to give all mater cil 
information to the Department, to enable them to rn<ake a prf)per assessment. 
If he is non-co-operative, it is all the more reas^m why the Income-tax autho- 
rities should have a power of the kind proposed. If the businfjss in each locality 
is to be assessed by the officer having jurisdiction in that locality, the Depart- 
ment may not even have full and accurate information as to all tlie different 
business connections of the non-resident trader and the assessment cannot be 
correct or complete. We are, therefore, of the opinion that power slioiild be 
conferred upon Income-tax antliorities in clear terms to mjike such a selection. 

A provision similar to section 219 of the Australian ' Income-tax Act would 
serve this purpose. 

40. There is, however, force in the objection about the personal liability 
of the selected representative and the retainer of funds by him because he can- 
not be expected to have control over the business conducted elsewhere by 
other representatives. The personal liability of the represental-ive asscssee 
as well as his right of retainer must bo limited on the lines indicated in provisos 
two and three to section 42 (I). For the recovery of the balance of the tax, 
there is the power under the first proviso to that sub-section and the best that 
can be 'done is to authorise the Department to freeze the assets in the hands 
of the other representatives till the assessed tax is paid up. 
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47. Question 33. — ^As question 33 anses out ol section 43, it may also be 
conveniently dealt with here. At the instance of the Select Committee that 
considered the amending Bill of 1936, Government introduced the first proviso 
to section 43, so as to exclude the imposition of a “statutory"' agency under 
Jbhat section on an Indian broker dealing with a foreign broker acting for on 
undisclosed foreign principal. As pointed out by Mr. Sampath Ayyongor, the 
resident broker may not even know the principle. Thei question is now 
raised with reference to the possibility that the person on the other side may 
not bo really acting as a broker, but may merely be an alias for the non-resident 
trader. The replies point out and we agree thril this must be d^alt with like 
any other question of fact and cannot be met by any change in the law. The 
Income-tax Officer may examine the correspondence between the parties, 
make enquiries from Brokers* Associations here and abroad and pursue any 
other clue that t)je circumstances of each case may furnish. Even if the assess- 
ing officer is misled on this point, there need not necessarily be a loss of revenue * 
the non-resident principal, if only he could be reached, will be liable, provided 
the conditions of section 42 are satisfied. One or two of the replies have sug- 
gested that the first proviso to section 43 may be omitted. We do not think 
it will be right to do so, as it may place the Indian merchant in a very difficult 
position — an embarrassing situation from which the Select Committee purposely 
attempted to save him. 

4H. Quesiion 0. — The considerations that underlie Ibis question have been 
e:s}'ljiined in ])aragraph 35 supra. Some of the re])lies think that there is no 
serious danger of the <,‘xisiing law under section 4 -A (cV pi’oving dtdrirnental to 
the .Indian revenue. We do not feel so sure us to this. Seme of the replies 
merely })oiiit out that it- wall not he fair tn tax tb'^ forei//ti inc.'ome of a coni})any 
but rtduse to ialo' its foreign Josses into account d’be quest i( n has not made 
any sueb suggestion. As already <‘X]>lainod, llie situation envisaged in the 
question arises because under tla* peculiar t-t*nus ih(' provision in section 4-A 
(c), tlu‘ Indian Excdiequer cannot tax the foreign incei-K* during the years in 
whi(di it excet‘(ls the [iidian in<’oine of the oornpany Sraiie of »he iej>lies fiave sug- 
gested that (for tin* reas(uis discussed in para. 40 supra aboiit non-iesidents gene- 
rally) it is best- to leave out of aecount both the fc/iu ign losses and the foreign 
iiicouK' of a ('onij)aiiy not/ controlled from Tn ha.. ddiis is to lose sight <1 the 
conditions and wtiys in which fondgn companies do busnu‘ss in India. At any 
rate, Indian o])inion has strenuously fought for the jirovis’on made in section 
4-A ((') and we ai'e not at ])re.'^ent prepared to reeomiiienT a ladieal change in 
this rt'spect . An alternative sug^gestiun has been made wbiv b s^ i nis to us both 
reas()nai)le .and ])raetieah]o. It is to the fohowifig effect: — The conipany shall 
he alloMt'd to sat off foreign b)^ses against Indian inerani’ only on condition 
that it agia'cs to bring into th(' account of Indian taxation at least a like sum 
out of its foreign ineoino in th<‘ vturs in which its status may bcc'onie non- 
residi'nt. by raaason of its foreign ineoiue being g.xaater tliaii its Tndian income. 
The (jiieslani ^^bet'ller in an\ ]'artienlar year it has made rnore than 50 per 
cent of its iiu'onie in India must be d( cided indejx'ndent'ly of tlie foreign k»sses 
brought forward from the previous year. If the company desires to avail 
itself of the henetit. of accumulated losses for six years, it must agree to bring 
into account its world iTU’onit' even if in the subsequent- year ' it has bec'ome lum- 
resident. Alttuaiatively, it may be provided that foreign losses can be eet off 
only against foreign profits. 

49. Question 13. — Question 13 mainly relates to one of the problems arising 
out of the theory that even the foreign income of a non-resident is relevant^^to 
his Indian assessment for two. purposet? : (1) the determination of the i-ati^^at 
which his Tndian income is to be assesfred ; and (2^ the determination of his 
liability to super-tax on Tiis Indian income. ProvWion for deduction of super- 
tax in respect of dividends paid to non-residents ht^^ been macte in 
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(3-D) and (3-E) of section 18; but these provisions come into operation only whea 
the Income-tax Officer has knowledge that the non-resident's total world income 
exceeds the super-tax minimum or the dividend payable by any one company 
to a shareholder exceeds that minimum. As we have already explained when 
discussing question 3, the {Uithorilios in India have great difficulty in ascertaining 
the foreign income of non-residents and sometimes even in realizing the tax due 
from them. Further, sub-section (3-E) of section 18 will not apply to eases- 
where only the aggregate of dividends received from more than one comj)uny 
exceeds the super- tax minimum. 

50. The proposal suggested by tlie question, viz., to ask the Indian com- 

panies to deduct super-tax from dividends payable to all non-resident share- 
holders, even when tlie amount of dividend is below the maximum of the 
amount not chargeable to super-tax, is apparently expected to S(we troubio ta 
the Department: but we do not think that in the long run, it will rej lly save 
trouble even to the Department, because there must inevitably be a large num* 
her of applications for refund, resulting from such a procedure or there will be 
applications for exemption from numerous shareholders, on the ground that 
iheir income is below the minimum. There wdil of course be this advantage 
tc the revenue, that the initiative and the onus will be thrown on the non-resi- 
dent; but such a course will involve hardship to many of the uon-resklent 
assessees by compelling them to make refund applications. Fiirtlur, it may 
not always be easy for n company (o know' wdiether a person to whom it is 
paying a divi lend is a resident or a non-resident cs[)eeLally where the dividend 
IS cxdiected by a bank on behalf of llu* sliareliolder or on behalf of a number of 
sbareliolders. There is also the general question of the policy as to tlui treat- 
ment to be out to the non-resident inv'esfors to which we liavi* .already 

iidv’erted. We an* not, therefore, prejuirei to recommend the fidojitiou of the 
course snggest^'d in the question. 

51. Some of the replies have made a suggestion whicli may bt* triel for what 
it is worth, <*spf*eiiilly as we are recommending the creation of soira* kind of 
j'.entral organization. The suggestion is that all cornpaDi(*s should make a 
return to a central organization in respect of dividends ])aid to non resident 
sharehoiders. The central organization should detemiine the total dividend and' 
i.-ssue inslructions to tin* various eompanii'S to d^*duct suptr-tax at ap])ropriate 
rates. This procedure may to .some extent help action under section 18 (3-D); 
but ev£m this will not give the officer the total ‘*w'orld’' incorno in cases in which 
thaf is relevant to the action to be taken under section 18 (3-D). If the ex- 
']>eriment is to be tried, it m.ay he worth considering w'hether Svuffi cf*ntral orga- 
nization should not be asked to deal with all matt(*rs relating to tb(' taxation of 
non-residents and not merely with their dividend income We may add that 
the problem which thi.s question seeks to taekle rnav not arise at all if the course 
w'hich we have t*lsewhere discussed (])ara 40 supra) of taxing the Indian income 
of non-residents at a .surcdiargo over the Indian rate (without reference to their 
foreign income) is adopted. 

52. Question 17. — Section 14 (2) (c) and proviso (1) to section 24 (1) are inter- 
related provisions inserted in 1041; logically, they must have tlie same scope. 
Proviso 1 to section 24 (1) is, however, not happily worded : it must he recast 
so as to make its scope and intention clear. Further, the very circumstance of 
its being enacted as a proviso and not as an independent provision has been 
relied on by the Bombay High Court (in Muralidhar Mathurawalla's case)*— 
D>4B T.T.R. 146 — for restricting its operation to cases which would otherwise 
have fallen within the rriain provision of sub-section (1) of section 24. This 
defeats the purx)Ose of the sponsors of the proviso. The idea in enacting this 
provision obviously was that when a British Indian assessee sustained losses in 
an Indian State, such losses should not be taken into account so as to reduce 
the taxable amount of profits made in British India during the same period, 
iOiough such losses (equally with profits made In the States) may 
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be relevant to the determination of the ‘‘total world ‘ income ’ lor the pur- 
pose of fixing the rate of tux. This is made clear by the observations 
of the Select Committee in relation to that clause, but the provision wis unfor- 
tunately inserted in a wrong place and in a wrong form. The Bombay High 
Court cannot be blamed for feeling itself bound to apply a well-established 
rule of statutory construction that a proviso can only be interpretrid as a restric- 
tion on or exception to the operation of the main enacting clause to which the 
j)rovi6o is attached. 

53. Elsewhere (paragraph 31 supra) we have suggested that residents of 

States quite as much as residents of the Indian Union should be assessed 

by the same authority, so far at any rate as both have sources of incoire ir. 
(both areas. A fortiori should the Indian authorities have power to assess 
Indian residents in respecjt of income derived by them in State territory. If 
.these sugg( stions are given cflect to, it may no longer be necessary to Lave 
jirovisions likii those found in section 14 (2) (c), proviso (1) to section 24 (1) 
find proviso (a) to section 24 (2). So long, however, as the existing j.-olicy and 
arrangement continue, it will bfe better to have the language of proviso 1 to 
section 24 (1) im[)r<jved and it is necessary to have it enacted as an iiidepen lent 
substantive jirovision. The language of proviso (a) to sub section (2) of sec- 

tion 24 is also capable of similar improvement, particularly if proviso (1) to sub- 
section (1) is going to be recast and inserted elsewhere. It doe.s not .ajipear, 
convenient or approj)riate to introduc(^ tliese provisions into section 10 merely 
because the Bombay judgment is based on section 10. It seems best to 
Ucat the three jjrovisions hect.ion 14 (2) (c), jiroviso (Ij to section 24 (1) and 
proviso (a) to section 24 (2) as one group of allied piovislons relating to a special 
category described as '’Income and losses in the Indian States'* and enact 
them as three sub-sections of an independent section, say section 24-C. As| 
a prei’autioii, the sec.tion may h(‘giri with the words “Notwithstanding anything, 
contained in the other provisions of this Act”. When recasting tht‘ j.rovisions 
G])porturiity may also be 1 alien to clarify one or two points raised by Mr, 
Sam path Ayyanger in his Commentaries on tliis provision. A query suggested 
by him in this connection, m’.*;., whether the amount of fori'igii losses or pro- 
fits should in any eas^ in which tliey are relevant to British Indian taxation 
be fixed in aceordane.e with the result of the assessment, if any, made in the 
foreign State, or could they and should they be re-estimated by the Indian 
authorities is a <pit'stiou reb vant not merely to these provisos, but to all cases 
where foreign gains or losses have to bo taken note of in the course of British 
Indian assessment. 

54. Question 3^^ — This question has been raised at the instance of the 
Department which feels that there has been considerable loss of revenue during 
the war years, on account of assessees and would-be-assessees leaving India 
for good without paying the tax due from them and without leaving any assets 
beliind. A very limited provision to meet this contingency has been made in 
section 24- A, hut the utilization ' of this provision depends upon the Income- 
tax OlTicer chanrinn to got information as to the movements of the assessee. 
No obligation has been imposed on the assessee to inform the Income-tax 
authorities about his intended departure and none has power to prevent him 
from going away without paying the tax. The Australian Act contains 
drastic provisions in this behalf. 

They are as follows: — 

“210. Upon the application of any person about to leave Australia, the 
Commissioner, Second Commissioner or a Deputy Commissioner may issue a 
certificate — 

(a) that that person is not liable to pay income tax; or 



(b) tihab arrangements have been made to the satisfaction of the Com- 
missioner for the payment of all income tax that is or may be- 
come payable by that person. 

211. (1) Unless and until such certificate has been presented to the office 
of the owner or charterer, or of the representative of the owner or charterer, 
of the ship or aircraft by which that person intends to leave Australia at the 
port or place at wliich his passage is to be booked, an authority for that person 
to travel by that ship or aircraft shall not be issued by tlie owner or charterer 
or a representative or emi)loyce of the owner or chaTterer. 

(2) Any person who, in contravention of this section, issues an authority to 
any person to travel by the ship or aircraft shall be personally liable to pay the 
amount of tax, if any, which is or may become due and payable by such person, 
and shall be guilty of an offence. 

Penalty; Not less than Fifty pounds or more than Two hundred pounds- ^ 

212. (1) The owner or charterer, or the re])resentative of the owner or 
charterer, of evers’ ship oi aircraft wdhch takes ])asscng(Ts on board at any 
port or place shall, on the tirbi working day after the d(‘parture of the ship 
or aircraft from that port or pla(‘e, lodge all certificates so presiuited at tbe 
office of the Deputy ComnnssioiH r of Taxation for the Stak' in wliich that 
port or place is situated^ together vith a list showing the naiiK* and last-known 
address in Australia of ever}* ]hu ^f»n (other than monibers of the crew and staff 
of the ship or aircraft) wdio travelled on the ship or aircraft. 

(2) Every owner or cha^t^Kr, or his representative wJio fails to comply 
with this section shall be guilty >f an offence. 

Penalty: Not less thaji Ten ' oimds or more than One hundred pounds.’' 

Section 21.‘i wdiich is also a J^'‘:ul provision enacts: — 

Hr 

“213. (1) Where the Commis^ioiue’ has reason to believe that any person 
establishing or carrving on business in Australia inti nds to carr;^ on that 
business for a limited period only, or when; the roininissioner for any other 
reason thinks it proper so to do, he may at any time and from time to time 
require that person to give security by bond or depc^it or otljerwise‘ to the 
satisfaction of the Commissioner for the; due return of, and payment of income 
tax on, the income derived by that ] verson. 

(2) A person who fails to give* Becurity wheji required to do so under tins 
section shall be guilty of an offence. 

Penalty: Not less than Two pounds or more than One hundred j^ouuds.” 

55. A y)oint for consideration is wliether in future, foreigners are lilo ly lo 
do any large volume of busiiit^ss in tins country undor (tonditions wl.icli would 
make it necessary or ex])edicnt to enact pmvisions so drastic as tliose found in 
the Australian Act. The proximity and situation of JHikistan (and jierhaps 
even Ceylon) may easily lielp a person, if he is so minded, k) elude such pro- * 
visions. One Hung, however, is obvious viz that section 24- A is whclly in- 
sufficient to meet the case. Save in exceydional circumstances, an obligation * 
must be cast by \iiy\ on the person, i7:)t-ending to leave this country to give to 
the Income-tax authorities reasonably sufficient notice of his intention so to 
leave and if the tax payable up to the date of departure is not assessed and 
paid before departure, the Inconm-tax (Ifficer must ffave power to demand 
Becurity for payment. It will follow that there must be some provision 
prescribing the consequences of the assessee’s default either in giving informa- 
tion of his intended departure or in giving security for payment of the tax 
that may be found to be due. An obligation must also be oeist on the Income- 
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tax Department to complete the assessment as expeditiously as possible in 
such cases. In enacting provisions on the lines suggested above, care must 
be taken so to word them that they will not cover tourists or casual visitors. 

56. Some of the replies have suggested that a provision may be enacted 
to the effect that no passport shall be issued except on production of a oerti- 
ficat-e from the Income-tax authorities similar to the one required under the 
recent Transfer of Property (India) Ordinance before registration of a document 
of tranHlVr. But, if, as we are given to understand, a long interval imay 
elapse between the issue of a passport and its actual use, such a provision will 
not cover taxes that may fall due during the interval. It may be worthwhile 
considering whether a provision siTiiilar to that contained in the recent Transfer 
of Property (India) Ordinauce should not be enacted as a permanent law ot 
the land. 8uch a })rovision may not, however, be of much use if it is limited 
to trunKf(*rs of immovable- property; but a provision covering businesses and 
moveable and intangible assets will be dangerously wide and difficult to enforce. 

57. Even the enactmemt of provisions on the lines suggested in the pre- 
ceding paragraplis will not obviate tlie need for the Income-tax authorities 
being constantly on the look-out as to remittances sent abroad of profits made 
in India. To this end, we commend the suggestion made by an experienced 
ofiie(‘r of the Dejiartment that special officers appointed for the piir])Ose must 
collecd information from the Exchange Banks and other Banks as to remittancec 
to lonign eonntnes and scrutinise them to see which of them are remit- 
tances in th(‘ ordinary course of trade and which are remittances of profits. 

58. Before we leave section 24-A, we may make a few observ^ations on the 
lanpuap(‘ of (lie, proviso to sub-section (1) ot tliat section, in vii'W of its criticism 
by Mr. Sam])ath Ayyaiigar. The obvious intention of the proviso is that tfie 
language of the main sub-section should not authorise a back-assessment m 
excess of what is permitted by section 64. But the language of the sub- 
section was not wide enough to vowr all the cases which must have been con- 
templated As it stood ])rior to 1980, it merely referred to the last previous 
assessment as tlie starting point for the emergency assessment under section 
24-A But what is to happen if there had beom no previous assessment at 
all? An amendment was introduced in 1089 to include such a case. Jlut 
wdi.'it about cases wlicre there had lieon a ])revious assessment but it was 
defective for various reasons? That the “previous assessment” contempla- 
ted was a. “full assessnuuit” is made clear by the use of the words “fully 
assessed” in another part of tlie sub-section ('ven as it stood before lOrJO. 
But as j)ointed out by Mr. Sampatb Ayvangar thest* words did not ajipear in 
the f»rop(>r ])lace. This defect may be rectified by inserting the word “full / 
betwi'cn the words “last previous year of which the income has been” and 
“ass(‘ssed in liis hands” in sub-section (1). The words “fully assessed” 
slionld be repealed in the ])lace where they are now found in the se'concl 
sentence of the Hub-section. 

B.-— The Hindu Undivided Family. 

(Question 5). 

59. Several questions liave been raised and many suggestions have been 
made with reference to the method of assessing Hindu undivided families to 
income-tax. They may he grouped under two heads: (a) fairness and justice 
in the assessrnent of H.U.F. and (b) the operation of the exemption allowed 
by section 14 (1). 

60. The Hindu undivided family has long been regarded for income-tax 
purposes as a single unit, being represented by its manager. It is now well 
settted that this rule is applicable both to families governed by the Miiakshara 



school of Hindu Law and to families governed by the Dayabagha Law. Be- 
fore discussing the appropriateness of the method in vogue now and examining 
the various suggestions made for its modification, it may be convenient to 
clarify at the outset whether and how far the difference between the two main 
schools of Hindu Law call for or justify any difference in the treatment of the 
two classes of cases. Under the Dayabagha Law, the father is the absolute 
owner even of the property that has devolved on him from his father and of 
its income. None of the sons can interfere with the father’s title to or con- 
trol over the family property or his enjoyment of its income. Accordingly, 
in a Dayabagha family, though the father and the sons may be spoken of as 
a "family”, there is no legal significance in describing such a family as an 
"undivided" family. The appropriate method of assessment in such a case 
is to assess the father as an individual in respect of the income coming into* 
his hands, whether it be from inherited property or from his self- acquired 
property. 

61. Under the Mitakshara Law, the father is in respect of the joint property 
of the family only in the position of a manager (the Privy Council have even 
spoken of him as a trustee in a general sense) on behalf of thf‘ family includ- 
ing himself. The sons have a right by birth in the family property; they 
can restrain the father from alienating it except for certain purpose's and they 
can demand a partition of the family property at any time even when the 
father is alive. The inroads effected on this theory by the doctrine of the 
soil’s liability for the father’s debts have no bearing on and need not be allowed 
to complicate the present discussion. There is thus an obvious distinetion 
betwe^ui the character in wdiich the father in a Dayabagha family receives 
the income of the property under his control and that in which the father in 
a Mitakshara family receives the income of the family property- Looking 
at the matter, however, from the point of view of the several members of the 
family, the position in the ^^itakshara family ns regards the income from the 
family property is that as long as the family is undivided, no individual 
mc*mber can be said to be absolutely entitled to the income or to an if part 
thereof, [f at all, such absolute owTiersliip e.an be predicated only in the 
family and ownership of or control over the income is what matbei's foi- pur- 
poses of income-tax. 


62. The death of the father leaving sons brings about a radical change in 
the position under the Dayabagha Law, but very little change in the position 
under the Mitakshara Law. Under the latter, the only change that takes 
ydace is that the eldest son will become the manager of the family in })Iace of 
t-h* father. Under the Dayabagha Law, on the other hand, the absolute 
ownership of the father gives place to the common ownership of the sons and 
an "undivided family" conies into existence. I3otween brothers owning in- 
herited property under the Dayabagha L<iw and brothers owning family pro- 
perly under the Mitakshara Law, there is this difference, that even befoia 

partition, the Dayabagha brothers hold defined shares in severalty whereas the 
Mitakshara brothers hold their interest in coparcenary and cannot oven predi- 
cate the precist! quantum of their respective shares except as associated with 
a partition at any particular moment of time. So far, however, as the right 
U> the income is concerned, there is little difference between tlie Mitakshara 
family and the Dayabagha family, w^hen they consist of brothers. In both 
cases, as long* as the family continues undivided, the family manager receives 
Ihe income and even a Dayabagha sharer, though his share in the corpus is 
defined, is not entitled to a" corresponding or any specific share of the income 
so as to enable him to call for an account from the manager as to how he spent 
that part of the incxjme of the family properties or indeed any part of the family 
income, so long as it is applied for the common purposes of the family. In 



27 


this sense, there is no individual ownership of any specific share of the family 
income, under either law, by any of the members as long as the family remains-* 
undivided. 

63. Under the Hindu Law, the right to maintenance is of two kinds: one- 
based on more relationship, e.g., the obligation of the husband to maintain 
his wife or of the father to maintain his minor children, whether he has property 
or not, and the other based on possession by one person of property out of 
which another has the right to be maintained. Tn the latter case, the expenses 
of maintenance are in a broad sense a charge on the income accruing from the 
property. But tbe right to maintenance is not unless fixed by agreement or 
by decree of court a right to a specific amount or to a specific share out of the 
family income nor a specific charge on the family property. What is important 
at this stage note is that in respect of the income, tliere is little difTerence — 
in the nature of the right though there may be a difference as to quantum — 
between the right of the undivided sharers and the right of the maintenance 
holders. Acting on this view, section 14 (1) treats all payments to members^ 
of Hindu undivided families on the same footing, whether they be payments 
made to males or to females, to sharers or to mairtenfince holders. And wnen 
the family ineorne has been assessed as a whole, it logically follows that no 
I'ortion of it can be re-assessed in the hands of the members among whom it 
is distributed. 

64. The above discussion must serve to show that the assessment of the 

undivided fairdly as a unit not only is not inconsistent with but substantially 
agrees with the legal position under the Hindu law^ There is, however, no 
denying the fact that this method of assessment has long been complained 
against as harsh or unfair. This feeling rests on two considerations: (i) a con- 
sciousness that in substance, if not in theory, the income of the family property 
is thfi income of those erilitled to shares in tliat property; and (ii) the un- 
doubted riglit of any sharer — at any rate of cvc'ry adult sharer — to become 

(livid(‘d at his or her choice and thereupon to take separate possession of his 

or her share. Those who defend the existing law contend that the very fact 

of the shart*r not exercising that option to become divided proves that he or she 
has soinedhirjg to gain by continuing undivided and they therefore see nothing 
wrong in his or her being asked to take its legal consequences. But those wdio 
believe that the joint family system — so far as it has withstood even the in- 
dividualistic tendencies of our time — has still a useful role to play in Hindu 
social lif(; naturally regret that the Income-tax law should add a powerful sti- 
uiiilus to the disruptive forces already in operation. This school of thought 
has put forward the broad claim that the H.U.F. should be assessed on the 
sairn* lines as a “registered firm” consisting of all the shanTS or at least of the 
adult male sharers, though the tax so determined may he recovered from the 
Jnanaging member who will be in possession of the whole income from the family 
properties. Tin' Ayt'rs Committee made some obsc'rvations on the, pro^ {Wid 
confi of this argument: they even concluded that ‘there is some case for the 
recognition of the special position of the H.U.F.” but they were worried about 
‘‘the {'fT('ct on the revenue of any concession” in this respect. They ended 
by recommending a “practicable concession” but even this has not been con- 
ceded by the Government. It is, therefore, no wonder that the claim for 
special treatment has been revived. 

65. We do not think that it is for us to take considerations of revenue into 
account in making a recommendation if we are satisfied that a particular course 
is required or justified by law or principle. But, as we have already explained, 
the position of brothers even in an undivided Hindu family does not correspond 
to that of partners because the latter are entitled to specific shares in the part- 
nership income and are entitled to an account in respect of the same. The* 
position in the Mitakshara family is further complicated by the existence of tho 
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right by birth so that one must take into account not merely sharers of the 
same grade of relationship but all male descendants in the diflerent branches. 
The number of sharers may Tary even from month to month by reason of 
births and deaths. 

00. While the analogy of a partnership is for the above reasons untenable, 
there is great force in the argument of hardship and there is much to be said 
in favour of the view that the H.U.F. may be treated as a special category 
by itself instead of being assimilated to an ordinary individual. We have every 
bVinpatiiy \N'ith the argument that persons who would otherwise be prepared to 
euiitiijue undivided should not be driven to seek division with a view to escape 
or minimise taxation. A})art from the love of the orthodox or the conservative 
section of the ])op illation for the joint family system, it possesses economic 
advantages which have some value even today. It deserves at least as much 
eijcouragement as any co-o})erativo endeavour and it helps in many cases to 
prevent an otherwise inevitable fragmentation of land. Sir C. P. Itamaswmni 
Ayvar has stilted that in the agricultural income-tax legislation of Travan- 
cor(\ it has been ]>rovi(ted that those who consolidate their holdings will get 
some' eoiieession Init those who partition their lands must pay tax at ])rogres- 
sively higher rales. Though our 7iicoiiio-tax law is not eoneerned with agri- 
cultural income, the ])rmciple underlying the above differentiation deserves to 
be I'orne in mind in dealing v'ith the claim made on bi‘haJf of the undivided 
family. 

07. In the rei)lies to our Questionnaire, various suggestions liavc also been 
made as to the concessions which may reasonably bo made to a Hindu un- 
divided family without radically altering the present njctliod of assessment. 
One of them is that deductions at certain rates analogous to the allowances 
pcrmitte<l under the Englisli law to children and dependent members should bo 
allowed in ])ro})ortioT] to the number of (i) members in tlio family, or (ii) the 
adult sliarers, or (iii) at least the married adult sharers. Bigldly or wrongly, 
the Indian Income-tax system has not adopted the English modid in this 
respect and it will hi* difficult to fit this proposal int-o the existing scheme of 
the Indian assesseirient. Further, as pointed out in paragraph HI tlie 

system of allownnees (-annot he satisfactorily oj)erated iinUiss agricultural in- 
come also is included in the taxation scheme. 

CkS Tlie most fe asible method of granting relief seems to us to be to raise 
the limit of the noji-taxablr Tuaximum, both in resneet of income-tax and of 
6U}jrr-tax As will he seen from the decisions which we shall })resently refer 
to f whfm discussing section Id (1)1, the family will he -a unit of assessmei«t only 
when tlu'ro are at Jeast t\^o sJinrrs — under what eircnmsl nua s woimai can 
be regarded as '‘sharers” for this purpose need not be discussed lierig The 
ininiTmmi concf-ssion ^\ould. thendore. be that when an undivided family is 
asse.s*f d as a unit, tlie nnn-taxahle maximum both in respect of income-tax 
and super-tax sliould be at least twice that nrescribed for individual assess- 
ments This apparently is the principle underlying the raising of the exemption 
in resport of insurance ]in‘mia to 12. OCX) whieh is doubh' the amount of the 
exem]*tiori lirnif jjreserilx-d for individuals: the former practice of fixing a 
minimum of Ks. 7.7,000 for liability to super-tax in lh(i case of joint families 
rested on a similar principle. Hut we cTo not see why tlie ajiplieation of the 
principle should stop there and should not be extended to income-tax and 
super-tax liability as well. 

69. Some of the replies have suggested that the non-taxable maximum for 
income-tax and super-tax .should he raised in vroportion to the number of 
sharers or at least the number of branches. This will in many cases practically 
assimilate the result to ‘'individual*' assessment of the several sharers and as 

are not preparC/d to recammend the latter course, we do not think it right 

reach much the same result indirectly. We cannot, however, deny that 



tkere is some force in Uie argument based on the number of sharea. We would 
therefore recommend one further step, vir., that where the undivided branches 
are four or more than four, the non-taxable maximum (for both income-tax and 
super- tax) should be thrice that fixed for individual assessment. We have 
advisedly said branches and not shares: our intention is to have regard onl^ 
to the main branches and not to the descendants or sub -sharers in each branch — 
to tlie stripes and not to the capita. We do not, however, think it iH‘cessary 
to go on making the same increase in respect of the exemption for insurance 
premia. If members of the family wish to take out insurance policies for 
larger amounts, tliere is nothing to prevent their doing so for their individual 
benelit and paying the premia out of their separate income which is subject to 
separate assessment. 

70. 'JliG concession recommended by the Ayers Committee was limited by 
them to cases wliere tliere. were more than one aduli married male member. 
VVe sec no justilication in pririci[)lo for restricting the conci-ssion by tlie three 
words which we have underlined. la i>a\abhaga families and even in Mitak- 
sliara families (as a result of the ITiiulu Women's iiight to PropfTty Act) 
W'onieri may hii'onu'. “sluarers” in the family property: why should such cases 
he excluded? Again, t]‘<; married man may heeoine a widt^wer; should the 
ineiliod of asstessineiit diniige immediately? if, not why should there be a 
(lilfen'iice btdween a widower and a bachelor, so long ns nothing is made to 
turn on the existence of children? VVe see even less justification for the further 
oondition they attached, viz , “tliat the individual iiieome of all member- I 
(including waves and minor children) from wdiatever source derived" should I 
be inchidc'd in the income of the joint family for pui^)osea of taxation. This | 
lo<dvs very much like puriisliing the members of the joint family for daring to" 
ask for conct'ssions. 'Jdie wives may hav^e their stridhanam jjroperiics, the 
ininor sons may have pro])ei-ty inherited from the rnaLcrual sid(‘. They are 
('iM’tainly (entitled to be sepiuatcly assessed in resjiect of their income. Why 
sliould they be called upon to pay tax or tax at a higher rale or even super-tax 
in 7-(‘spect of such income, by clubbing it witli the income of the family? 

71. Jn view of the above recommendation, we do not think it necessary to 

discuss the suggestion that the graduation of tho tax may be low^er in tlu'. case 
ol Hindu undivided family. We have already had complaints that there are 
too many rati's and w^e do not wash to add to the complexity of tho tax schedule. 
W(', are unable to entertain the suggestion that every adult male member of the 
family should bo given abatement similar to earned income relief. The assess- 
able income of the family may not in wdiole or in part be earned income and 
even if it bo, it cannot be presumed that every adult male member has laboured 
to earn it It will be no easy task for the Income-tax Officer to determine 
which of the members are contributing by their labours to the taxable income 
of the family and what is tho extent or value of each member’s contribution. 
There is some justification for the suggestion that each working member of the 
fainily should be allotted a salary and that such salary should be assessed as 
his individual income and treated as an item of allowable business expenditure 
in the family account. Apart from such notional allotment of salary— which 
will be very difficult to work in practice — it is not uncommon in trading families, 
cppecially where they have businesses in different places, to put some members 
in charge of particular businesses and pay special remuneration to them. If 
the analogy of a "company" should bo followed (because the family is like the 
company treated as a legal entity), such salary will resemble salarv paid by a 
company to a Director or emplo^-eo who is also a shareholder. But there is 
more in common between a partnership and a family business than between 
a company and family busiiu'ss; and as long as salary paid to a partner is 
not treated as an allowable deduction under the head of Business expenditure, 
there is little justification for meeting onf a different treatment to special remu- 
neration paid to a member of an Hindu undivided family for looking after the 
family business. Wo may, however, point out tha? in Commissioner of 
Incomc-iazc, Bihar and Orissa vs. Jainarain Jagannath — 1945 I. T. R. 410 a 
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Division Bench of the Patna High Court held that in the absence of a specific 
fitatutory extension of section 10(4)(b) to joint families, the disability therein 
lenacted in respect of partners should not be extended to members of joint 
families. In this view, they expressed their conclusion in the following words: 
'*The amount paid can be legitimately* deducted if it is found to be a bona fide 
j ii\iiient to a bona fide employee for services actually rendered and is not ex- 
cessive or unreasonable and is not a device to escape income-tax". The quali- 
fications by which the pro})Osition has been hedged round in the above quota- 
tion sh(wv the dilHculty of the task thereby set to tlie Income-tax Officer. The 
recognition of a fight of deduction in such cases will tend to encourage fraud 
and altcuji)is at evasion by lixing alleged remuneration at arbitrary rates to 
sevci’al members oi' the family. The considerations which led the Legislature 
lO suj'ersode the f)revious ease-hnv relating to partners by the enactment of 
section U) (4) (b) are, m our opinion, equally applicable to remuneration 1 
claimed h\ a member c^f a ]oint family for looking after the business of the 
.amily. We would advise legislation on the lines of section 10 (4)(b) even in ^ 
res])tet of ]oint family mcmbt'rs except so far as interest on seli'-aequired ot^ 
separate funds lent to the family nun^ be concerned. 1 

72. In view of the discussion in paragraph 02 supra ^ it is not necessary to 
deal at length with the complaint against the insistence (in section 2o-A) upon 
a chvisiou by inrtcs and boujids before "family" assessment can give i>laee to 
individual assessment of the sharers. So far as the section a}»])lies to Daya- 
bhiiga fanuhes, it can only speak of a division by mcics and bounds because 
the sharers already hold their shares in severalty. So far as families governed 
by the Mitakshara law’ are concerned, a mere division in status wall only plac^ 
tiiom ill the same position as a Dayabliaga undivided family and tlie appropri- 
ateness of assessing the latter as a unit has been discussed in paragrafihs 62 to 
01. \\\ tldnk' it. neht tu invite attiaitiou liere to a jiassing observation in the 

inatfor of hrshardco Chatnna — 1087 J.T.L. at ]>ime 2o0 Lending wdth the 
ctlect rif a jirelitninary decree^ for jjartition among members of a Mitakshara 
family, tla* learned Judge says "The members of such a family apjiear to 
to be in tlie sauui position as the neembers of a Dayabliaga family and it has 
neviu’ been suggested so far as i know tbai memliers of siieh a family cannot 
be ii'dividnall\ assi.*ssed in respect of their shares." Tlie second ])art of the 
observation if intended as a general proi)Osition wais obvirmsly an ineorreid 
assinn]dion. It was not even necessary for the purposes of the case because 
on tlie facts of the ease and the terms of the order before them hotli the parlies 
iiad been eolleeting the rents on their joint receipt and dicuinKj ihcni f.ijualiif 
{si'C ohserv’ation at the bottom of page 250). When the case was before the 
ITivy (’f)une 1 {Keshardeo Chain ria v. Commissioner of Income-tax, Bengal — 
]939 T TJI 891) their Lordshijis limited their judgment to the question of the 
a]iplicability of section 41 of the Income-tax Act to the facts of the case. 

78 A grievance lias been made in a fewr of the replies as to the state of 
tlie law applicable to eases w liere a partial partition has taken place. We see 
no difficulty or unfairness here. The expression "partial jiartilion" may eon- 
jiote Iw’o tv]ies of --^isos : (i) eases where one or some only of the memhors go 
out cJ Oie fainily, (ii) c'asies where only a portion of the family pro])erty is divid- J 
cd. In the first case, llie mifgoing mernliers will be separattdy dealt w'itli for 1 
jairposes of taxation and tlie remaining members w'ill be tn‘ated as a joint ^ 
fainily. In the second type ot eases, the law ns explained by the Privy Council ^ 
in SnrK](‘rsingh Map’tliia s case (J9I2 I.T.P. 4*57) is clear enough. 

74. A representation (from the Vyapra Mandal, (lorakhpiir) has asked that 
w'ay;.s to facilit4it(‘. ];artition may be provided if joint families cannot be treated 
a.s jiartnerships for purposes of income-tax law. The method of bringing about 
a partition in a joint family has been greatly simplified l)y a long course of 
authoritative decisions laying down that a declaration of iiitenfifin fo become 
divided is sufficie.'^t to bring about a division in status. But as already explain- 
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this must be followed by a divisicm of the property, to make an individual 
assessment of the members possible. If some of the members of the family 
^rove obstructive, recourse to law cannot be helped; but decisions have held 
that from the time that a coparcener's claim for a division is resisted^ he may 
Jjecome entitled to his specific share of the family's income. 

SECTION 14(1)— EFFECT OF THE SECIBI0N8 

75. The exemption provided for in section 14 (1) is and has always been 
recogjiised to be a corollary of the principle of assessing the Hindu uTidivided 
family as a ''unit". Till 1944, the sub-section ran as follows: — "The tax 
shall not be payable by an assessee in respect of any sum which he receives 
as a member of a Hindu undivided family"; in 1044, the words "where such 
sum has been paid out of the income of the family" were added. The reason 
and occasion for this addition we shall presently state. Borne of the decisions 
interpreting the clause (as it originally stood) have dealt with the matter more 
us turning on the construction of the words employed in the clause than as 
part of a 6i)ecial scheme of assessment. The difficulty has arisen from the 
fact that the Hindu law^ conception of an "undivided family" is wider thin 
wdiat has been held to be. the scope of the possibility of a "family" assessment 
under the Income-tax Act. 

70. A familiar illustration will help to elucidate the point. Take the 
case- oi a famiiy consisting of two coparceners and thtir wiM's. When one of 
the coparceners dies leaving a wudow', the ]oint property survives to the 
surviving cojiarccner (apart from the effect of recent legislation) and the 
deci‘as(‘d cojiarceiier’s widow becomes en titled to maintenance. According 
to tile Hindu law, the "joint family" as such does not thereby cease to exist; 
this view lias been nested on two grounds: (i) not only sharers (or coparceners) 
but even jiersons entitled to maintenance from the fam’ly property are 
cennoted by the oxiiressioii "joint family", and (li) the joint family is not 
neccs.'^arUy’- at an end, even after tlie death of the last surviving cojjarcener 
bec*aii:e as long as tliere arc widow’s wlio can adopt, there is the potentiality 
’of !)’• iignig coiiarcmers into existeaiee. On the tii'st of tlu‘se grounds, Uie 

^l..*':as High Court in Vedathanni v. 21ie Commissioner ^ of laoomedax, 

/.us-- 1933 1. T. K. 70- — and the Bombay High Court in t'ornniissiourr of 
ho (one-iaXf Jiornbaij v. Gomedali Lakshminaraijnn — 1935 1. T. li. 307 — held 
that the income received by the survivor from the. projierty whicli survived 
to iiiin wais liable to be asstssed as the income of a Hindu un.lividL-d family 
A ditTercnt view was taken by the Calcutta High Court in re Moolji Sicka 
ana otIicrH — 1935 I. T. B. 123. When the matter went before the Privy 
Couiicil on ajjpeals from both the Calcutta decision and the Bombay decision, 
their Lordships of the Judicial Committee overruled the Bombay view in 
Knlvanji Vithaldas and other v. Commissioner of Income-tax, Bengal — 
1937 1. T. li.90 — and Commissioner of Income-tax^ hotnixuj v. A. P. 
Swam If GomedaUi — 1937 I. T. 11. 416 — . They field that wdiat the Income- 
tax Act was concerned witli wais the ownership of the property and of its 
income iii the ordinary sense and not lesser rights or interests like riglits of 
maiiueimnce or the possibility that in piirticular contingencies the owmer 
may be divested wholly or in part (as on an adoption by a wddow"). They 
declincct to attach importance to the fact tliat “in an extra legal sense and 
oven for some purposes of legal theory, ancestral property may perhaps be 
described and usefully described as family property"; they added "it does 
not follow that in the eye of the Hindu law it belongs, - save in certain 
circumstances, to the family as distinct from the individual". In 
Commissioner of Income-tax^ Punjab v. Krishna Kishorc— (1912) I. L. B. 23 
Tjahore at page 34 — they observed "Income is not jointly enjoyed by the 
party entitled to maintenance and the party chargeable " (see also 
Msi. Pannabai v. Commissioner of Income-tax, C. P. and U. P. — 19-13 T.T.B. 
154). 



77. If the connection of section 14 (1) with the assessment of a Hindi* 
undivided family as a unit is not to be ignored, it will follow that in cases 
like those dealt with in the previous paragraph, the recipient of maintenance- 
from a person who w^as once a joint owner but has since become sole owner 
of wdiat was once “joint property" cannot claim the benefit of the exemption, 
under section 14 (1). As pointed out by the Privy Council in Raja Bejoy^ 
Siujh Dxidhuria v. Commissioner of Income-tax^ Bengal — 193'3 [. T. Ji. 135 — 

where the owner for the time being is assessed only as an “individual", the 
p]‘oper course will be to deduct maintenance charges payable by liim before 
fixing the amount for which the iiulivichial could be assessed. Their Lord- 

ships left open the question whether in such a case the maintenance amount 
will be liable to tax in the hiuuls of the nniintenanco holder; but it could not 
ha\e been the intonlion of the iaw that tliai ainount sboiiiii altogether t scape 
iiiconiedax. r 

78. Tlie scope of section 14 (1) din-ctly c-anie up for dcci.sion in 
i\-})n}U<'<s^oner of Income -tax, (\ L\ and U. l\ v. .\t ur,a'mniat Bhagiraii — 1047 
I. T. it. 4(J0 P.C. — on appeal from Bhagwati v. L'omrni.^iMioncr of Income-tax, 
C. and U. P , — 1041 1. T. It. 81. To appreciate tlit', i^liecfc and uiiplications 

of the judgment of the Privy Couricd, it will be cunvenient to tahe note of the 
material facts of the case. Out of four brothers K, it, and 0 (governed 
by the Mitakshara law), K. died Icaiving a widow 1>. Afb.n- som(‘ disputes, 
an agreement w’as reached in October 1910, under whi(-h the surviving male 
members agreeil to pa}^ P inainfenance at Its. i,(XX) a mouth. In 1028, 
the male members became divided inter se and they agrt-ed among themselves 
that one group should pay B lis. 500 and tho other group pay tlio balance of 
her maintenance. B w^as not directly a parly to this amingement of 1028. 
Tho qiietjtioii for decision was whether could claim that this maintenance 
allowance was exiiinpted from tax by section 14 (1). The Commissioner’s 
view was that after the division arrangement of 1928, tliere was “no undivi- 
ded family in existence" and accordingly the maintenance amount could not 
be said to he “rtctaved by her as a nieinher of a Hindu undivided fajriily". 
There were uglier conbrntions in the case to which we do not think it neces- 
sary to refer. The High Court held that as B wns a member of the Hindu 
undivided family before 1923, the division arrangement of that \ear to which 
she was not a party did not affect her position and she "continued to bo a 
member of a Hindu undivided family with each of tho entities into which the 
family disrupted, irrespective of whether any such entity consisted of one 
male member or of several male members". In concentrating their 

atte-ntion on the question as thus presented, the Icanied Judges do not seem 
to have directed themselves to the question wdiether after 1923 the male 
members were assessed as “individuals" or as a “family" and though they 
refer to the decision of the Judicial Committee in Kalyanji Vitkaldas and 
others v. (Commissioner of Income-tax, Bengal — 1937 I T.R. 00 — it docs not 
seem to have occurred to them, that here could be no assessment as a family 
if in one of the branches there was only one male member with whom B could 
be deemed to have been imclivided. When the case was before the Privy 
Council, their Lordships referred in passing to the connection between section 
14 (1) and the treatment of the Hindu undivided family as a unit of taxation, 
but on the construction of section 14 (1) they held that “all that is requirexl 
to be proved (by the recipient of the maintenance) at the time of the 
assessment in order to claim exemption under the section is that she is 
receiving the sum in question in her capacity as the widow of a deceased 
coparcener of a Hindu undivided family". Dealing with the effect of the 
division in 1923, they said "The respondent (widow) was not a parly to tho 
partition: it is true that the coparceners can break up the family but they 
cannot by so doing deprive the widow of her right to receive maintenance as 
a member of the Hindu undivided family. In their view, the question, to 
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which of the groups the respondent belongs after the disruption of the 
joint family in 1928, does not arise for decision in this case/’. In the view 
etated by them, it could have made no difference even if the widow had been 
a party to the arrangement of 1923 in the sense, for instance, of directly 
distributing between the several branches the amount of Es. 1,000 originally 
fixed for her. That will not separate her from them but only emphasise her 
claim as against each of the branches. In laying stress on the nature or 
basis of the widow’s right when it originated, the Privy Council wholly 
dissociated the operation of section 14 (1) from the question whether at the 
time when the payment in respect of which the exemption is claimed was 
made there was an undivided family which was being assessed or capable of 
being assessed as a unit. With all respect, it seems doubtful whether this 
viev/ gives effect to the scheme or jJblicy of the Income-tax law. 

79. To make it clear that the exemption can be claimed only when the 
assessment was made on the family as a unit, the w^ords “where such sum has 
been paid out of the income of the family'* were added at the end of section 14 
(Ij in 1944, i.e., after judgment had been given by the Allahabad High Court 
in Bhogwati s case, but before the case had been decided by the Privy I'ouncil. 
It is doubtful if the addition of these words will suffice to bring out the true 
legal position; on the other hand, they may create new difficulties. Our first 
comment on the newly added w^ords is that they do not clearly bring out the 
idea that the exemption can be claimed only in cases in which the sum to 
which the claim relates forms part of income which could have been rnad& 
the subject of the assessment of a Hindu undivided family as a unit. We 
advisedly say could have been because the law does not require that the family 
should have actually paid income-tax. In this respect, sub-section (1) of sec- 
tion 14 differs from clauses (a) and (b) of sub-section (2) of the same section. 
The decisions to which we have referred supra and numerous other cases 
assume tliat a single male member and a number of widows (or other persons) 
entitled to maintenance may constitute a “family** but there can be no assess- 
ment as a family in such cases. In Commissioner of Income-tax v. Sarwan 
Kumar — 1945 I.T.R. 361 — the Allahabad High Court bold that even the exist- 
ence of at least one male member was not necessary. The words “paid out of 
tJie income of the family” will not exclude the claim for exemption in such 
■cases. Again, take the case where an undivided family resides in one of the 
Indian States and is therefore not liable to be taxed under the Act but a main- 
tenance holder belonging to that family resides in British India and therefore 
receives or brings his maintenance amount here. Section 14 (1) even in its 
present form can be pressed into service by such a maintenance holder, because 
there is no reference in it to the taxability of the family income as a condition 
precedent. On the other hand, the expression “has been paid out of the 
income of the family” may serve to exclude cases which could not have been 
intended to be excluded. For instance, a coparcener who has to pay mainten- 
ance to a woman may as a matter of convenience pay her by a cheque drawn 
on a bank w’here he keeps his separate funds; it is open to him to adjust his 
accounts with the family at any time he likes; the recipient cannot be pre- 
judiced by the fact that the cheque is drawn upon one bank account rather than 
on another. The true test must be whether the amount is paid in satisfaction 
■of a claim payable out of the income belonging to the joint lamily. Bearing 
considerations like the above in mind, we would Bugge.st that section 14 (1) may 
4)e recast as follows: — 

“The tax shall not be payable by Tin assessee in respect of any sum 
which he receives as a member of a Hindu undivided family out 
of income in respect of which the family itself has been or can be 
assesBed as a unit." 

00. It will follow from the abave discussion that where a person who is 
•assessed only as an individual has to pay mfuntenanco to other members of the 
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family who are not sharers (including illegitim?ite descendants or disqualified 
males who are ouiy entftlud tt* mainteimnce ) ^he principle of liio decision in 
iiafa Bcjoy ISiuyli ihulliuria v. Connuiastouer o/ Inaome-ia.c, Jlcngiti — 11)33* 
LT.R, ]'oi > — will appl\, with the resuil tliai the mainieuunce anioiuit will have 
to be deducteii beioie determining the assessable iuconie of the individual. 
We must, however, point out that it will be hard on the maintenance holder 
if liis of her iiiiminiifcy from taxation should be made, to depend on the acoidenjl 
of th(' number of “sharers’’ in the fainily property remaining more than one 
or becoming rcduc(Hi to one. The proper course will bn to continue the exemp- 
tion evtu aftei’ the assessment of the family has become an “individual * 
assessment, and if the Government is not prepared to lose the tax on the main- 
tenance amount, an express provision may be inserted in th.e Act exedudiug the 
application of tlie decision in the Dudhima case 0^)33 l.T.ll, lllo) to certain 
defined categories. This course wdll, in our opinion, iic fair at least in cases ^ 
ir which ihe maintenance amount was fixed at a time Avheu the family was ^ 
being assesstd as Ii unit, because ihe amount would ilien liavc beem iixed on j 
the assumption ihcwt income-tax would be borne not by the recipient of the/\ 
maintenance allowance but by those paying the allow^a^cc. ^ 

81. J’iie above discussion furnishes the answer to another question raised, 
the apjilication of section M (1) to mainteiuince paid to tlie junior mem- 
bers of families owning impartible zamindaris. 'Tbe full txeculion of llio 
policy of aboliticm of zaniiiiduris may greatly reduce, the practical importance 
of this question. It must now be taken as settled th.at so far as the bioome 
from the iinjiartibic estate is concerned, it is llie individual income of the 
proprietor; it can only be made file subject of iudividud assessmeiit. Here 
well iis in other cases of maintenance, the problem will be complicated by 
the fact that the ])ersou paying the maintenance may have liolh agrienllural 
income and assessable income. Some kind of apportionment rule must be 
followed in detonnining how much of the mainfe, nance amount can bo deemed 
to have been paid out of he agrieultunil incot.ne .m I J'ow nmcli onl of he 
flUisessarjle incoine. 


Resiftcnce of Hindu Undivided Family 

82. Section 4-A (b) enacts tliat a Hindu undivided family is reside jd in 
British India unless the control and rnanjigemcnl of its affairs is situated wholly 
without Briti'^h India. In the light of our remarks in pera. ol .sa//u’a ;.baut 
residents of Indian States having sources of inconu* in tlif', Indian TTnion, this 
definition inav require modification. Section *4-11 (b) lays clown when a Hindu 
undivided fainily is deeijied to be ordiucirilij lesat-ait in British Ji’dia. 
Annotators on the Act expressed themselves unable to see the signifi- 

cance or utility of the proTii^ion in section 4-B (h). So far as the amending 
Bill of 1038 made reference to ‘domicil’, there was nei-d to define th(^ domicil 
6f the “undivided familj^” by reference to the domicil of the manager (sec 
clause 5 of the Amendment Bill). But when domicil ceased to he a material 
factor, the situation changed. Anyhow, as we have recommended tlie aboli- 
tion of the category of “not ordinarily resident”, the double negative process 
by which we have to frame 4;he concept of “ordinarily resident” — because this 
jexpressicn is not as such defined in the Act-r-is no longer called for and section 
|4-B fh) may w’ell be omitted. 

83. The definition of residence is material both to the question of assess- 
ability and to the question of “local jurisdiction” under section 64. Sections 
4-A and 4-B only help to determine the question of residence “in British 
India” but not the choioA of a place for purposes of section 64, if the Hindu 
undivided family derives income from more than one place in British India. 
Sub-section (I) of sectiem 64 provides a rule of choice in respect of “business, 
profession or vocation” carried on in more places than one; where the fainily 
has only other sourpes of in<y)me, sub-section (2) merely gives jurisdiction to 
the Income4a^ Officer of the ares 'in which he resides'. There must be ’ 
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some rulr of choice provided for ^ses where such other sources lie in different 
areas, unless it is assumed that suh-section (3) is sufficient to meet such 
oases. 

O. — ^Tazation of OompaaJe^ 

(Question 7, 8, 15, 16 and the nrst nail of question 9.) 

- 84. Q. 7, 8 & 9. In a few of the replies and other representations sent to 
UB, our attention has been drawn to the alleged defects and undesirable poten- 
tialities of the Managing Agency system. That is a matter pertaining to the 
general law relating to companies and is not within our purview. Though 
question 7 covers both public companies and non-public limited companies, 
We do not propose to deal at length with the former. J^ublic companies gene- 
rally attract a large number of middle* class shareholder's and many of them 
fmay be seriously prejudiced if the companies are subjected to super-tax at a 
progressively increasing rate. If such ^uper-tax is levied, it will not be fair to 
exclude the a])plicntiuLi of section 40-B to such eases. The work of the 
^ Department in dealing with refund applications will then be greatly increased 
witiiout any uoniniensiirate benelii to the revenue. The chances of coin- 
panies of tins kind being formed for the purpose of avoidir.g tax are not many 
and their dividend policies are not likely to be greatly afloc-ted by consideration 
of the amount of tax which individual shareholders will have to pay. In the 
replies that ue received, the weight of opinion is strojjgly ugainst the 

substitution nf :\ n'gular sujier-iax in place of the present corporation tax 
(tho\igh (‘veii Ihis is often spoken of as super-lax). "NVe propose, llicrefore, to 
deal lUiUid,) wilh non-public lunih d companies. 

Bn. Strongly emphasising tlie need for (iiicouragjng the growth r)f joinr- 
stock enterprise in tliis country, Mr. Manu Snb^xlar lias suggested (i) that ovv.n 
the cfirpora tioii iiw of two Jinnas in tlie ru])ee sliould hr abolished, and (h) that 
on (liMdeuid income recei\ed by sharciiolders, suptu’-iu.x sliouid lie iniposed 
only at a tilt rab^ of 2 am ms in the rujiee. .In supj)ort of the iirsli sugge'^dion, 
ho has pointed out tli. ' (hiring the early years of a company s e'xisiejict, eveji 
the two imi!:i rate is h Ic'asy bur'Ieii; the second sncg?->Uon he recominf- iirls as 
calculated to induev the recipients of dividends to invesi, such iiutome also hi 
the expansion of loinL stock business. He has lin]>ed TheS(' pro])osals with a 
futher proposal that Government should be entitled to claim one half of the 
sury»lus profits m d’vc'rv (-ompaiiY after a dividend of 5 ])cr cent. Iia.s been paid 
and alb'r depo^ci if io: > has h -im ad(M|uately jirovided • for. 'rids last ]>roposal 
is a. 7n;dtei‘ Uu’ aeicemeiii bt'l vua n llie Government and the busin(*ss \’rorld and 
as th - 'tfiier ]ir('-po-,a!s ;ive linked with it, we say notlujig more about thorn. 
Mt‘ lias, ]io\vev(‘r, f’\[)ri'ssed liimself in favour the abolition of non-pwblic 
limited compimios on the ground that in most cases thev an' nsi'd fur the 
evasion of ta.xi'S. 

80. In some of the replies that we have received, groat stress has bfien laid 
upon the imT)ori,ant and useful role wdiich uon-puhlic companies have played 
and have yet lo ])liiy in the growth and development of private tnterprise. 
Stress has also been laid on the right joC businesssmen to carry on business in 
their own way. We need not and 4o not deny these claims; but the.y cannot 
negative the right of the State to step in when the legitimate uge of the inadii- 
nery of incorporation gradually gives place to a fictitious use for purposes of 
tax avoidance. As has often been pointed out, we must of course take care to 
see that the scheme has tax avoidance for its purpose and that ttix-escapem^^mt — 
large or small — is not merely a bye-product or the mere result of a legitimate 
and Unexceptionable njcthod. fn some instances, it m.iv be useful to enquire 
what advantage the incorporation ..could have been expected to secure if not' 
escape from tax. It is the rising burden of super- tax that has led to the adop- 
tion of methods of avoidance through the media of companies. Normally, in- 
corporation is a means for collecting capital from many persons and insulating 



Individual investorB from personal liability for the operations of the oonoerm 
I The influence of shareholders is presumed to control the conduct of the 
Ij business and the distribution of dividends in the interests of the general body* 
13 ut what is the position in the case of an ** incorporated’’ family partnership? 
'J"he very intention of fotxning such a concern is, in most oases, to keep mem- 
bership within very narrow limits, such as a family or a circle of friends. Such 
a concern carries on business after incorporation, in much the same manner as 
the partnership did before or would have done. It is directly controlled by iihe 
individual members who continue to be actively engaged in its business opera- 
tions: only, they receive salaries and dividends instead of their share of profits^ 
They can certainly influence the dividend policy of the company with an eye 
to its effects on their tax-liability. It ordinarily has ito liabilities to the out- 
side world but liabilities to the members ihemselveB or to their relatives are 
•often created for tax purposes. Apart from difficulties in determining the \ 
genuineness of such alleged loans, this makes it possible for those responsible 
for the management to accomplish substantial tax savings through concentra- 
tion of interest payments in the years when taxable income is large. As Icmg ^ 
as the Excess Profits Tax was in force, the temptation to cut up one business ' 
into a number of concerns was increased by the desire to show that the income 
of each unit was below Bs. S6,000. A similar temptation is likely to be offered 
by the provision in the new Finance Act reducing the rate of tax payable by a 
company whose total income does not exceed Bs. 26,000.’^ 

87. It has been argued that Qovemment do not lose much revenue in the 
long run by the formation of non-public companies: it has been said that (i) 
ilie loss of benefit relating to earned income privileges, (ii) the payment of 
corporation tax, (iii) the limitations placed by section 10(8), and (iv) the com- 
pulsory distribution of dividend under section 28-A, take away many of the 
-advantages of bringing into existence separate entities in the form of private 
companies. It may be conceded that tax-dodging devices of this kind may be 
too expensive unless large sums are involved. But, when incomes 'are in the*^ 
higher grades, charges bj way of corporation tax, etc., will be found to be 
much lower than the taxes which should be levied if the income bad been 
directly received by the individual, because the super-tax upon the individual 
is in these grades much in excess of tbe^ corporation tax. Section 16 (S) is 
easily evaded as its operation is limited to dispositions in favour of one’s wife 
and minor children. Section 23-A no doubt affords a valuable check, but' the 
following paragraphs extracted from the report of the Australian Boyal Com- 
mission on Taxation (1932-83) will show how even its operation can be largely 
checkmated. 

”688. X. and Y. are equal partners in a business which manufactures 
jind distributes two distinct products. Desiring to reduce the tax for which 
'they wpnid be liable if they continue to trade as a partnership they proceed 
ras follows: — 

Flfst step. — ^They incorporate three private companies. Company A. 
purchases one f^tory. Company B. purchases the other factory.. 
Company C. purchases the -finished stock and book debts, and 
controls distribution of the products of Companies A. and B. The 
consideration for sale is in each case the allotment of shares in 
^ each company equally to X. and Y. 

'Second step. — They next incorporate company D., to which they sell 
the shares they have received from Companies A., B. and C., the 
consideration ^ing the allotment equally to X. and T. of shares 
^ in Cnmpsny D. 

TnUfd step. — ^X. now incoi^rstes Company E., consisting of hfanself and 
the members of hie family. He sells to K hie eharee in Oom- 
vnnj D., the consideration being again paid in riiares. Borne ct 
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these sl^es are allotted or transferred by X. to the members of 
his family. Y. incorporates company F. with the same capital 
as Cox^ipany E., .and follows exactly the same procedure as X. 

The foUowing diagram will make it easier to understand the procedure 
adopted:--:^ ' 7 


First stop > . . 


Second st^ 

\ 

Third step 



X. and family. Y. and family. 


689. The profits of Companies A., B. and C. for the first year are as follow. 
In each case two-thirds is distributed as dividend to Company D. 


(Noth. — This is under a provision similar to section 23-A of the Indian Income-tax Act.) 


,, Profit Div'idend 

£ £ 

^mpany A 30,000 20.000 

^mpany B 7,500 5,000 

Company C 4,500 3,500 


42,000 28,000 


Commonwealth tax is paid by each company on its profits at Is. in the 
poxmd. ^ Company D. has no income those dividends amounting to £28,000 
which it has received from companies A., B. and C. These are free of tax 
in its hands by reason of the rebates to which it is entitled 
to its , capacity as a shareholder. It distributes two-thirds o£ 
tWs amount as dividends equally between companies E. and F. Companies 
E. and F. each receive £.9,333 as dividend from company D. free of tax* 
Each distributes two-thirds of this amount as dividends to its shareholders. 

690. It should be noted that none of the companies is liable to additional 
tax under section 21, as each has distributed two-thirds of its taxable income. 
To avoid a confusion of the real issue special property tax is ignored in the 

example. 

691. The net result of this complex scheme is that the profits still remain 
the property of the former partners in the same proportion as they did before 
the companies were formed. They have avided payment of tax on profits 
which they have not withdrawn (except to the extent of la. in the pound 
which was paid by the companies.) The advantage of the airangoment is 
shown by the following table of the taxable income of each partner in ^ the 
oircumstances stated: — 

Taxable income 
£ 

(a) Aa a partner — as income from personal exertion .... 21,000 

(b) If only one company had, been formed — dividends — as income 

from property 

(o) As a result of the scheme desoribed--dividends — as inbome from 
property 


14,000 






liiA ()]i (livid^uclB ^iiidex* (b) and (c) would depend upon the manner in 
iiicfi eaeh partner has disiributed the shares he received from" company D**. 

Tlie iollowing finlber paragraphs of the report also deserve to be 
{|a(itcd: — 

“692. .In the examples given, the taxpayers concerned have been content 
in form only three successive companies or groups of companies, but. the only 
jkractical limiUukni to the number of successive companies lhat might be 
h ruled js that the distubuiable income of the last compan^^ Tr«i;:t be suffi- 
oient tj provide tor ine dividends required by the promoters for their indi- 
vi(iual use. 

(V.};;. It not sug 5 ;e:^ud tliai. income Tax legislation should interfere with 
tlin right of the taxpayer to form a i^rivate bolding company •^Aith as many 
.siib.sidiaries as ho may consider he requires for tlui purpose of ^ is businesB. 
I'Ui ,i \i d'H'^ so lii^ should iiv.>t he placed in a hotter ])osition for the purposes 
of taxation Hum he -woidJ have been if the whole of his into'csts were repre- 
sented by one c(;nip!mY. Tlie acccptaiice of tliis })rincip]e is essential to pre- 
si.‘rve c(juiT\ helwceii sh:"ehoIdc*vs of pr vate holding companies and other pri- 
iM;nipani(is. 

l>9h in ord('r to pevciit avoidance of tax by the forriuitkii private 
iu'.luing cwuqu'iULS, n connnend that dividends received hy caie private 
compimv frojj! mioiii -r sliall, to the extent to which such d.vidends form 
|MTltO]] '(il the (li-trJ>ut able income, be deemed to l)e distnbut do'c in full for 
the [>ui'poses of ealnilation of additional tax under Section 2L“. 

i'in. jn ln.il. vill not i>enmt of thus kaal ci ^devic-e being carried 
rndtJ sj mr as is iissii.ne«' to be po-.sible m Die aboNe paomr-phs. because 
c'oj’)joratioii tax at 2 aimas m the rupee ha- to he paid at ear h -Ii-t (’uses 
'.irro h'j'Cever, concidvable"-vv)iere in spite of tlu* caa-povation r* si'cnncl step, 
if i'oL also a tlurd, may be atteiuiitcd prohlablv. 1 »' some provisaui even less 
•icingeni than that sujirisled in paragraph (ihM uhovc e.xti’aclL ^ is made, with 
a v'icw to (dieck such ath.inpl-. we do not tiiink it nc'ca.ssarv or vO)2lh while to 
(, Itni'lli of t!ic sogae-iioii ma<h‘ m tousiirui iS, r/,., inai nmj-public 
in-uU' i (• am >.■' ''3'."^ .na^ he aa-.mjiiiat c'li U; ]>ari.nei h']' {cf setdicai 105 oi the 
f Anslraliau Act of lOHO). Jn ])aragra]>h (;(}7 uf then i'e}U)rt, llui Australian Com- 
ini-sion liave given rcaiseiis .tgainsi ;i .sim-'b’.r proprr-al naule Ic'jox’c fheixi, xVe 
arc suggesting in p‘'ri. h'L llrji it may be leit in all c.ascs lo I lie (lis^-ietion of 
the 1. A r. to ('X?rc ^c the pwvcr under section 2IhA. A like (r.-crf-tion may 
he giveji to Jiirn n'> iusjsl on inll disti d)nllf;n (and ur^t meixdy (iO })cr c.cnt) in 
^Cicsos in which rme uon-g ui-lic Jimiteci company does iu> busiia of its own 
h'ui merely receives dviihojls irom anolber, hec.mso in such casep tliere is 
i'ttle no'^-cssary for tbe bo]<I]]ig cnm])any In build up a reserve, (jovemment 
mi\ ;hw.f) (M.nsid'.a- fbe expralieiujy of introducing into tlie Indian Ooinpanies 
Acl cbfUjges rer'cntly nuide in England on tbc nmort of tbe Coliet) (''ommittee.' . 
Tihese cbauLr(.‘s inrdnde seme additional safeguards in resg)ect of tbe adrainis- 
tjafioji of private limited ^eompanids. 

90. A few minor questions raised in some of tbc rc]>lics with reference to the 
opeiation of section 23 -A may be conv^eniently d(*a]t with her i It has been 
urged — (1) that sectio.n 23-A should be amended .so as to provide tliat tlv* 60 
per cent prescribed thereby should be 60 per cent of tbc* profits as ahown in 
the companifs account hoohs, (ii) that in the case of banking companies, sec- 
ton 28- A should be so applied as ts make allowance for the share of the pro- 
fits which under section 2i77-K of the Indian Companies Act they are compel- 
lable to transfer to the Eeserve Pund, (iii) that in determining trie assessable 
income ,„for the purposes of section 23-A, public charges like mumcipal taxes, 
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•Ctisses, etc., which tlie company will be bound td pay should be aUoweH HiT 
legitimate deductions, though they may not be permissible deductions for 
purposes of assessment ct income-tax, and (iv) that in caleulat-ing the dis- 
tributable income, iteuis actually • disbursed but disallowed by tJ)e assessing 
Ojhcer slioiild either be treated as having been distributed or should be ex- 
cluded from the assessao^e income, because they arc not in fact available for ^ 
distribution. 


91. Tlie first suggestion obviously asks for too much. As to tin* second, we 
may observe that one /#'the purpoAs that section 23- A had in view in exclud- 
ing 4i) per cent of the" profits from compulsory distnbution was to enable the 
coiicein to build uiJ a reserve. In the case of bunking companies the for- 
mation of such a iHserve is up to a limit insisted on by ^he lav/ iiastead of 
being’ lelt to the discictioii of the management. I’he margin of 40 per cent 
is sufficient to permit a banking company to comply with section 27 7 -K of the 
Companies Act evij:i while distributing 60 per cent of its income as dividend. 
Where, however, 60 per cent has not been distributed and as a kind of penal i 
coiisn]uence an order ii t" to be made to the effect that the uiiliscributed por-i 
tion oi the assessable iiie.oine. shall be deemed to have been distributed as" 
dlvideinb it se.ems to ns reasonable to piovide that sucli notionid distribution 
shall bt.' sabjoct U) ibe provisions of .section 277-lv of the C'oiUptniaes Act, 
Ibe' [leiial coris(;({U(.rv'e contemjilated by se(ition 23-A was that tbe defaulting 
coi ijiaiiy .'should Ik' U\‘ .ted as a partjiership and that a declaration ol dividend 
neexl not he insisted on It could not have been the intention to include such 
portions of the iiicoiiie as are precluded by law from being included in a decla- 
ration oI djviderid I.Ik'' t.iird suggestion seems to ns reasonable. An honest 
dec]a'’.'it if 'n oi divide id e< nnot iiK'ludo amounts wliich under th * law the coin- 
parjy was bound to pav tor public eliargo-^ The mere fact rbe Income- 

tax Act dof's not allow such items to be deducted wlien cal(*nlat iiig tiu* assess- 
nhle income will n')l rcdlec-*. on tlu' reasonableness of Hie conduct oi the com- 
pany, 1 or does it s-em tf» n- ijur to insist that even sncdi public cliaftres should 
be mol out of 1b(‘ .p; per cent, ovciudecl by section 23-A W/ 
comniend (hat in d<‘t( nnjjino the assc'ssa’ble 
tion 2o-A, public rdi.irg'\s sliould be ( xeludod 


accordingly re- 
income fra' tlie jiiiiPoso of sec- 


t'2 -In dfsiltiig wall tile loiirlli of the above suggt^St -on it has to be remem- 
bered that by referring to the “assessable income”, the section has excluded 
all revenue expenses and permissible deductions. It is ueveriheless possible 
that by reason of di-fFerence of o])inioji or in method of calculation lietween the 
assessing ofheer and tlie eonijiany's oTicers, tlie amount distributed may prove 
to lie It'ss than ob ])ev cent iu.^isted on by the second proviso to section 23-A 
as a eoii-.iition piecedent- lor gsvine a iorus })cniteniiar to the company for 
escaping a penal order nnctei’ tliis s(*ctioii As such situations may arise even 
from honesi diffenmee of opinion, ihe second proviso to section 23-A may be 
enlarged so as 1o include cases where the distribution actually made has iallen 
short of 60 per cent of the assessable income by reason of the assessing officer 
determining the assessable income to be greater than i£ was acconling to the 
calcnJations made by the company. Even after this relaxation, .some cases 
may firesent special fenturos. In systems where the ratio of dividend to be 
distril)uted is not arithmetically fixed but the law only insists on a “reasonable 
distribution’', cases ])resenting special features may be dealt with as the 
justice of each casg requires, in the exercise of the discretion which the' words 
“reasonable distribution" allow tp the revenue authorities, (cf. the decision 

of the House of Lords in Fattorini Ltd., vs. Inland Revenue Commimoners 

11 I.T.R. Supplement, p. 50). But, as section 23-A, has specifically fixed the 
ratio, the field of special discretion is almost excluded. We understand that in 
practice orders under section 23-A always receive consideration from the 
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^tna Board of lievenue which takes care to exercise such it 

However, seems to us that it will be more regular to provide for the f>r^rt!i s e of 
such discretion in the statute itself. Even as it stands, section 28-A authorises 
the Income-tax Officer to make an order under sub-section (1) of that section 
W with the previous approval of the Inspecting Assistant Commissioner”, 
But It 16 possible to contend that aU that the Inspecting Assistant Commis- 
consider when asked to approve of a proposed order by the Inoome- 
« j conditions prescribed in the sub-section have been 

discretion ‘de hors the section. We therefore think 
indicate that the Inspecting Assistant Commissioner has some 

idle conditions prescribed by the 
T the sub-section exist. S.ub-section (2) of the section provide* 
idle Inspiring Assistant Commissioner shall not give his approval to the 
^come-tax Offii^r’s proposed order until he has given the “omK co^emed 

recopd^^ri K 1,- Assistant Commissioner may for reasons to be 

SSfSlth\e*^ncor?“®ri^^^ his approval even whJn he finds in 
'words of sub-section (l)“xist. conditions prescribed by the opening' 


Toting Salaries and Loans as Distributions of DiTidends. 


(Questions 15 & 16) 

93. One of the results of incorporation is that sums paid as salaries to direc- 
tors and shareholders-eDciployees will ordinarily become admissible deductions 
when determining the assessable and distributable income of the company 
question may arise in some oases whether the salary was reasonable ana 
whether the payment was notin effect a distribution of profits. Where the salary 
is paid to such of the shareholders as are the principal persons behind the com- 
pany » whether they be directors or not, the probabilities will be that they will 
have their own taxable income and the salary will merely add to that taxable 
incpme, so that the only chance of loss to the revenue in such cases will arise 
out of the difference iu taxation rates between earned income and unearned in- 
oome, because dividend will be classed as unearned income^ If it is clear that 

I the Income-tax Officer has power to determine the reasonableness of the amount 
paid in relation to the services rendered — and this is sometimes claimed to be 
the result of the decision in the Aspro case (L.E. 1932 A.C. 683)— nothing 

further need be said on this point (see also Copeman v. William Flood and Bone 
— ^L.E. (1941) 1 K.B. 202 = 1941 I.T.K. Sup. 85). If the amount is paid to a 

( dummy whose taxable income may not be large, the principle of the decision in 
the Aspro case wdll probably also suffice to enable the Income-tax authorities to* 
determine whether the payment represents genuine salary or not. In exercising 
this power, the Income-tax authorities may, however, have to bear in mind the 
following obs'ervations of ^ the Australian Boyal Commission: — "The legitimate 
scope of enquiry seems to me whether the payments to directors are in fact 
salary or in fact a distribution of profits. In carses where they are clearly pay- 
ment for services rendered, the question whether they are more or less than the 

services are worth is irrelevant The amount of so-called salary paid to the 

directors taken in connection with other circumstances may be very material as 
a guide in determining whether or not it is in while or in part really a dividend' 
In disguise. The Commissioner must make t^e decision in each case upon m 
oonsideration oi all the circumstances of that case ... If the director holds a 
controlling interest in the company and is in a position to determine his own 
renii!l&Deration, the solution becomes more difficult. Possibly the most helpful 
Knje of approach as a general rule would be to look into the accounts of other 



companleB doing a resonably comparable business » see what salaries are paicE. 
to persons occupying corresponding positions in those Companies and so obtain^ 
somethmg in the nature of a standard to be applied with such modifications aa 
any specual circumstances in the case might seem to require. The same princi- 
ple would apply to^ the consideration of cases where the salaries paid to the mem- 
^^®ctor s family come into question/* (see also the observations of 
^e Judicial Committee in Minister of National Revenue v. Wrights^ Canadian 
opes Ltd, L.E. 1947 A.C. 109 — On the interpretation of a provision in the* 
wadian Income War Tax Act which was admitted to ‘‘make the Minister the- 
sole Judge of the fact of reasonableness or normalcy’*). 

94. The proposal that loans to shareholders should in certain circumstances 
be treated as a distribution of dividend is not so easy to apply in practice. If the 
proposal is to be adopted, a difference must be made between companies with 
money-lending as part of their regular line of business and companies not doing 
money-lending business (compare section 18 of the Canadian Act). In the 
former case, there will be much less justification for treating the loan as a dis- 
guised distribution of dividend merely on the grouffd that the borrower happens 
to be a shareholder. In Australia, the subject is specifically provided for in 
section 108 of the Income-tax Act. In Eatcliffe’s Income-tax Fiaw, a case (of 
Jacob V. Comwissioners of Inland Revenue — (1925) 10 Tax (’as. 1) is referred to 
on page 721, where the court of session in Scoutland is reported to have up-held 
the finding of the Commissioners to the effect that the amount of a loan 
advanced by a non -public company to the controlling shareholder represented 
Income liable to super-tax. This would suggest that even in the absence of a 
specific statutory provision on tlio point, the Revenue authorities have the 
power to determine the real nature of the transaction; but it would be obviously 
desirable to define such power clearly by a specific statutory provision. If 
loans should in certain circumstances be treated as distribution of dividends, 
they should of course be taken into account in the application of section 28-A. 

95. It remains to say a few words upon two more questions that may arise in 
respect of the assessment of non-public limited .companies: (1) Should the De- 
partment have any and what remedy if a non-public limited company is wound 
up before the tax due from it can be assessed and recovered? (2) Whether the 
Department should have any and what power to deal with what may 
be suspected to be a bogus company? The first question may be 
conveniently dealt with when considering the points raised by questioi^ 
39 and 40 (paragraphs 189 to 192). As regards the second, we may note 
that the Australian Eoyal Commission has sounded a warning against 
conferring wide powers on the taxing authorities to refuse to recognise a 
company as an independent legal entity, once it appears that it was 
intended to have a genuine existence, whatever may be the motives with which 
it was brought into existence. English authorities are even more insistent in 
emphasising the separate legal personality of the company. If the shares allotted 
to any person whose name appears as that of a shareholder therein could be 
shown^ to have been assigned to him only as a benamidar for the promoter, we 
think it must be open to the Income-tax authorities to include the dividends paid 
on such shares n the ncome of the real owner. If the reasoning in the recent 
judgments of thg Bombay High Court in S. C. Cfifiihatta v. Commissioner of 
Income-Tax Bombay— 194(S T.T.E. 748— and Shree Shakti Mills Ltd., v. Com- 
nussioner of Income-tax, Bombay City — 1948 T,T.R. 187 — can be interpreted 
as precluding such a course, specific provision must be made in the Act to per- 
mit such inclusion (s'ee in this connection onr recommendation in paragraphs 
181 to 188 with reference to question 36)r Where the incorporation itself can be 
shown to be a mere blind 6r a pretence, i.a., “without intention that it should 
In truth have any effect as defining the rights of the parties os between them- 
selves'\ the view indicated by the Judicial Committee in Sundersingh' 
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Majitliia's case ^1942 I.T-Ji. 4t>7) as to a fictiiJOiih i)ariiicrship shouUl l)c equally 
available to enable the authorities io ignore the alleged coni]>Hny. it will bo 
a q^u'^^tion ot i'act iji oaeli case us to wlv^tlier Ihcn^ was eMdcnce to to such 
a c^Mciu^unl. i’he (’ouris ui Enghnul 1 in\c lelt benuai by tlu' observations in 
tSoiomon’s case (L. J\. 1897 A. tb 22) U) ein])liasise the ant.ilhosis between the 
taxability of the prohts of tlie coin])aii;v as siicab au'l tiie taAabiluv oi so inuch 
of it' as may reach the sharehobba-s in the sliape of dividends. The antithesis 
had signihcajiee iJi the days when a non-iubhc liinitcd coin])any could keep 
large portion ot its profits inulisVribiitcd. Alter tIu inli’odiudioii ol the r\ile 
eiiibodie;] in sc'rt c.*n 23-A of ilu* Indian Incornc'-i ax Act, only a Innited (‘xtent of 
tax e^ask■)n is possibly by the report fo the ie-nnalion oj a ('ouipany which in 
effeid is life private concern of one or tw() iuch viluals. Uer.p-‘c‘, hw logid form 
may in scane cases require oa ideuce hf p.wln;. a find»»'.c -Im’ liir eenipatiy was 
f'c 0 -* b'>;-.n'’Ns -j . lli.' eLLcni o ' ■ ii:di\ id .i.i! biu- indgUKMii' of the 
C'c;)' '-f \| ! in /;o’;Om: Uemmt ^ (b I!. 1921 — 2 K. 

B. 492) recognises tlie pos^'ilnlily of the eoiadu.'-n -n ;hal Mie In.^iiu'.-'S allc'ga'd to 
be Carried cm hv :]\ ^ e-nop i, in tp, n [mi.cv^ et m mdiivclual (see 

hi rc. Sir h*M PiSt'- -i i.'.lh bl Jhin. “72 !• r ,f 'ah disc” M.ai 1 the aiitbor- 
ilies) , 


B . — P.irt norshipG 

it 'lit In and -tcon.l h d1 of QnvAlow 9.) 

911 We been ]a:esscd (]-\ nai id (h.^ ic])jii‘-,j t(» abolish the distinc- 

tion I'tTwt c ■"eei'-tta'od fj-'ans and inircji e..d rmi.'^ W'e fee] ilial ihn consider- 
ations w’hicb inducted ilie Ayers I'cenunii c- \ ) i-. .• ,nrajc e, of firms are 

ijo ]c•.•^ ehaii\-f todav tinm O’! Vd'‘'T- Hid-n tin- exo'iiciiec ol tie w ,\v years 

seems fo sliovr fbru r-ven iht' "vs'.fnr, '-t'C'* iraf ion dots not ihincs easv 

for the Income-fax auihoritios existfami' of a deed ia!vtncr^hi]> is por- 

inftlly assumed to ohYiate dilliculties in as^and ainine tin* cxaci fricfs ii.s fo the 
proprietorship of a bu^^im ss, but if ihe doemneuf is not int^nulcw] oi- (‘xnc^cted 
to statt‘ Te ‘ fj'nc :1 - ex'i na-cc :e«'ri oelv ad*! ’-i tin difji-nliios 

|oj l!'e a«ses*.i?nn Sii d '»* u-',' . . (>,, .o .1 'tI - ' rinedi- 

ai\f» co?icern- ^\ifb *' \i-*n to show a rcdn'<,s-’; pridd ] r i>n e in' ;-! eoinu^rn 
subsists, Tncnyne-t‘ax anlhnritit'« tuus^ bav^ iln^ newer 1r’> f:o ladiind. fhe^ dociu 
merit and determine the person or prrsoM.; n'''CKcirs i]u‘ nrnfits of the 

nominal pnrtnei’ship have gone. C;rses liavc coTue to our notice wdirTc- there is 
n- 'son U) s’wpec't r m n/z./n't’s cjf the main e< *’ T'i "Yen d ‘n-cK’l-oii s., were 

put forward as p-ndnerc; of the hit crmccTar'v eoncern. ^dn-n’inY its proht-s be- 
tween thernsolvec . But they really e'cnfunanl fo he only p;aid eTnplnypc‘s and 
the profits went to swell the profits of fhe main concern. For fh. sv^ r'sasons, 
it is necessary to insist that the producflon of it dned of partnership should not 
automaticRlly entitle the persons prodneiruj if to have it registered hv tla^ Income- 
tax authorities and that registration should not preclude fhc nuthcj^ities from 
going behind the document — if there nrisc's ground for suspicion — and determin- 
ing who has the real control over the income. Rirnilnr consideivations apply to 
cases where the deed is not whpjlly fictitious hut does not disclose the whole 
truth as to the rights and interests of the different sdiarevs fas to the present 
state of the law", see f1948) 2 Madras Futv Journal ni pngf‘« 423 fo 'I2r> and tho 
authorities there cited), 

07. Tn view of the prex^alence of malpractices of Die kind above slated, i® 
has been suggested in one of the replies that the assessment of all firms, 
whether registered or unregistered, may be assimilated to the practice now gov- 
erning the rssessiuent of unregistered firms hut with some differences. The sug- 
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gcsiioii is lo llir < fiV'cl ih<Mt the alleged partnership, whether genuine or not, may 
be ass('ssed like any individual on its total income (including liability for super- , 
tax) but; that llie shares of the res])ootive partimrs in the said iucorne shou?** 
clso bo a:;s' ss(*(l as port of their individual income subject, howeVet, to credit 
being allowed Itv, t1n‘ir individual assessment in respect of the proportionate 
Hinonnl t^f tax imid hy the parlaKU'ship. This will substantially assimilate the 
])ar(uership to a company excerpt for the suggestion that even super-tax siiould 
be levied on the firm at tin* ap])ropriate rate and not merely the corporation 
tax. Jf vefnnds ;u’e also to Ix' allowed to the individual y)artners on the lines 
provided for in respect of companies under section 49 -Tj, there will be little 
to gain by adcijitine th^' company iviethod of a,ssessm.ent , because eitlier the 
authorities must go into ilu* irnlli of tin* story to who tlie partners are and 
Vvdjet' tli.'ir ^-iure-; {.m* Ix'fore the refund claims can he ta’op(Tly disposed of, 
or th-, most e(*(-cpi, ihc' ^t aw ments /)f tlu' parh’es Idd-s will nol . therefore, 
sa'\i‘ c'ov for 'flu' MS'^essing authority It has accordingly been sug- 

u/'-bd lh:;+ should nnlv a td'dii of deduction in rer-,])ect of tb.e individual 

.thCTit 1l,'' idlceed p‘]rtuers hut r)o rio-bl to claim refund if their income 
is nol i"VMoh‘ i'*’ not ,\,i thf‘ sair.e rate as tiu* partnership income. This 

u'ill -.c/i-c Iv t-r,- to persons AV'itb co?i’] •era'* ively subordinate' interests even 
in lion- p'* Vin< ’''‘ bin^ T],,. ],^Yr conlemplatf'S the pn-sibility of mriployees 

be;n.' ''O’ ;iun( 1 fU ral [)v a ^icr'' in the p'vfn-’d'ip: and otlue' instanc'''^ are well- 
f uf,', ') '-Pm-,, ^ueuiine ])‘.rbu.]'s have f'om]>arativel v minor sha.res in a parther- 
<!u>' aT"' ■fhu't'bv,. nnabh^ 'to ador)i a suggt'stiou which will result in 

iipu-’^b . fo such ce-«os 

bS Tnspib tlic (-onsidt rat-ions numtionod in the preceding paragraphs, 

rc’cisi rd ion In airi'' ad \’an t .u ‘<* a and to encourage, registration (is far as possi- 
bh*. i< I., iH'c^'ssaTv to 1 ‘hit.iin the distiTiction between registered and unre- 
'’ed to*iv,.n Av'-'i’s ('onnnittee thoiight so much of tlieso advantages 

that tie recomn iirbxl I'eei -f i’at loii to be - permitt.(‘d at any time, up to the 
dt'tci’mir’M.t Ion of o a]U'- al aeaijist the assessment. Tlif'V tbourht- that the 
dau' f ' r /.c/.- i.Mi! I I h:;i (b(‘K being speciallv drawn up i affer't the ap- 
porfi in ' 11 ^ <if M'oi'P-, Jiuuld disnpT)enr if their reeominendations in Chapter 
\] i-'.ee.’ovi v. na've aca* id'-d. We are not sure that this expectation lias been 
reailstvj ‘ilf .-ulv i'.tat»‘d tliere i.s at ])resent a considerable tinu' lag bet- 

wcfMi P lude pion of the ;u*eoiinting year and the crmmencement of assess- 
uieiP u' lua r( sj)‘\d el 11 <• lu’ofits of tliat. year. (unable?! assessees, 

if sf'. nd' i b \-[\-' M .'oi'e.n* .'hat the proOis of a aoo^'l yi-AV really 1 (domred^ot 
TO ()U( p ’'•Of 1 to a mnnb.r of ])arfners ni'd in support, of t.his attempt an 

anted. l'd f .u’b'i n i d re- e deed reeitine the eoirnuenreuienf of !h(' part- 
nii'^lii:) •' ail i •’ -r d-de i p'odnced TJegisfration of the deed hy the 

incona -lax inll; il to be useful, must, t.horefore. be registration 

^'itlnn >?‘l in er\.i]~---a\ tlu-ne or at fhe highest six niontlis — after the 

eomimme- mi'uf of ilua p.-.-vIn diip. There may be a provision for excusing 
delay if ]u-^(ii’v;ng r:iu‘^<' is shown. 

PP Wr ar*' not sure if 'reeis+ration under Chapter VTT of the Indian Part- 
TU'rslnf) A(d or nndiu’ any legislation con'esnondiiig to th(^ Pnglish Pu'gistralion 
of Pnsineav Names Aft will ]Tfrinit an investigation of the kind of qiiestioiis tha’t 
v/u hav'e r'h'jTe'’ to i?! !i;i v.-.'U’.odi PO Pu]-f]v'v^ siirdi fegist rat ion will 

rai e (pii'st.ions of genoml la'', and not UM-rely Tneome-tax law Wt' do not, 
thr^refore, thinh it^ right to ri-eommend that registration under any general law 
should tahe the ]dnce of r^‘g'i-d rat ion inuler seat ion 20- A of the Tnc.onie-tax Act. 
If a partnership has been registered under tlu' Partnershi]) Act, that, registra- 
tion affords some guarantee that the y>aitnership or the document relating there- 
to had eoiTie inte exist enee on the date of the registration and the cbancos Of 
subsequent fabrication lire minimised. Tn such cases, the time-limit of three I 
or six months which we have recommended in the preceding paragraph for I 
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jisiratioD of the partnership deed before the Income-tax Officer may be ex- 
Itended, say to the end of the accounting year. 

100. The suggestion that provisibns similar to sections 10 and 10-A of the^ 
Excess Profits Tax Act may be embodied in the Indian Income-tax Act has 
evoked strong opposition. It is rightly pointed out that the Excess Profits- 
Tax Act was an emergency measure '*^nd that considerations relevant to it are* 
not exactly relevant to the ordinary Income-tax law. It has also been urged,, 
probably with truth, that even in the administration of the Excess Profits Tax 
Act, these provisions have rarely been successfully applied and the attempt 
to apply them has only led to prolonged litigation and bitterness. We do not, 
thei^ore, recommend provisions on the lines of sections 10 and 10-A of the* 
Excefis^ Profits Tax Act being inserted in the Income-tax Act, but we consider 
that powers of the kind referred to in paragraphs 95 and 96 supra (both in res- 
pect of non-ptiblic limited companies and of partnerships) are necessary, and- 
if, as has sometimes been suggested, there is any doubt as to the availability 
ot such powers under the existing law, they must be specifically provided. 

X.— Mutual Asaociationa. 

(Question 11) 

101. The law relating to the taxability of the income of various kinds of 

mutual associations can scarcely be 'said to be clear or definite. In the absence 
of specific legislative provisions, the case-law both in Egland and in India has 
had one may almost say a chequered history. The precise implications of 
the decision oi the House of Lords in Styles* case (L.R. 14 A.C. 381) have long 
continued uncertain. Decisions of courts have variously laid stress on the 
test of mutuality, the test of trade or business, the significance of the term 
•‘profits** and so on. Undue importance has sometimes been attached to the 
question whether the transactions of the association had been limited to mem- 
bers or did include or could have included non-members also. In Cornish Mutual 
Assurance Co^ v. Inland Revenue CommissionerB — 1926 Appeal Cases at p. 287 
— Viscount Cave, L. C. declined to accede to the proposition that a mutual com- 
pany could not be held to carry on business. In Thomas (inspector of Taxes) v. 
Kichard Evans and Company, Limited — Jones {Inspf^ntor of Taxes) v. South- 
West Lanchashire Coal Owners* Association^ Limited — 1927 1 K. B. at pp. 46-47 
— ^Eowlatt J. saw no difficulty in holding that a company can make a profit ou(r 
of its members as customers even though its range of customers is 

limited to its shareholders. The recent decision of the Judicial 
Committee in English and Scottish Joint Co-operative Wholesale Society^ 
Ltd., V. the Commissioner of Income-tax, Assam — (1948) 2 M. L. J. 242 — 
has definitely dissented from the proposition laid down by the Madrua 
High Court in unqualified terms that a society cfiuld not * make 
taxable profits out of its own component elements. This may call 

.tor a reconsideration of some of the decisions of the Indian High Courts and 
file Income-tax Department may itself have to reconsider certain questions in* 
the light of the rational of the Privy Council judgment. Beyond sounding 

\m note of caution as to the results and impUcations of the Privy Council judge- 
ment, we doubt if it will be expedient to recommend any definite legislature 
provision at this stage, either on the lines of sections 52 (2) and 63 (2) (h) of 
Ihe English Finance Act, 1920 and section 31 (1) of the Finance Act, 1933, or 
oections 117, etc. of the Australian Act. 

102. Sub-section (6) of section 10 of the Income-tax Act was inserted in 
1909 on reoonunendaticni of the Ayers Coi^iinittee. Objection has been 
Ween in one or two of the replies that in applying this provision, items of 
necessary expenditure are not allowed to be deducted. We understand that 
life pmetioe Ik ta aDow expenditure to be deducted in the proportion* which 
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lihe taxable portion of the Association’s income bears to the non-taxable portion. 
If, in any case, this is not being done, the matter may be looked into. Ift 
however, the claim is that the whole expenditure should be allowed as a deduo- 
iion from the taxable income irrespective of a part of the income 
being non-taxable, we believe that iti will be difficult to reconcile; 
the admission of such a claim with the general scheme of the Act. 
lleliance has been placed on the analogy of the provision permitting co-opera- 
tive societies to set oft a deficit resulting from non-taxable activities against 
income subject to taxation. Such a provision cannot be made applicable toi 
all mutual associations. Jt will be for the Government to consider whether! 
inhere is reason for extending the principle to any particular categories of mutual | 
•associations and if any such are found, special provision may be made for them./. 

F. — Life Insurance companies 

103. Certain questions relating to the levy of. income-tax on life insurance 
'Companies were referred to the Commission by tfhe Ministry of Finance on 
Topresentations made to the Ministry by the Association of Life Assurance 
Offices in India, the Indian Life Assurance Association and the Actuarial 
Society of India. As these topics ha4 not been included in the Questionnaire 
issued by the Commission, the Commission has not had the benefit of ascertain- 
ing the views of the public thereon. It was accordingly considered desirable 
to have a personal dipcussion with at least some representatives of the interests 
coneemed. Three representatives, viz., Mr. L. S. V'lidyanathau, Pandit K. 
fianthanam and Mr. L. B. Heale, kindly responded to our invitation and we 
have had tjie benefit of a full and frank discussion with them. At our request 
Sir Purshotamdas Thnkurdns favoured us with a maniorandum . on the re- 
levant questions '|Hid later we had the benefit of a personal discussion with him. 
We are greatly indebted to all the gentlemen above referred to for assistance in 
clarifying several points. 

104. Life Insurance Companies have long claimed and liave been accorded 
special treatment in the matter of assessment to income-tax on the ground 
that the nature of their business does not assimilate them to ordinary oom- 
mercial concerns and that the tests ordinarily applied in determining the profits 
of a business are not appropriate to their case. While none has gone the 
length of asserting that such companies make no profits at all, different views 
have been put forward as to how much of their incomings can be properly re- 
garded as * ‘profits of the company”. All discussions of the - question have 
agreed that it is not easy to find “ideal” solution. Different tests have been 
suggested for determining the assessable income of a life assurance company. 
ITie use of the premium income as any standard has been discarded as un- 
scientific. Two other bases in vogue are: (i) the basis of the investment in- 
come, and (ii) the basis of the valuation surplus. In National Mutual Life 
Asuociation of Australia^ Ltd. v. Commissioner of Income Tax, Bombay Presi^ 
deney and Aden — 1936 I.T.R. at p. 54 — ^the Privy Council observed that com- 
putation of the income, profits or gains on the basis of the triennial valuation 
reports “is the most reliable method of computation in the case of a life in- 
surance company”. They added, “The amount of interest earned on iiivesfi- 
ments, though it is an element in the ascertainment of the income, profits or 
gains, 18 hot by itself a reliable datum for such ascertauiment”. The invest 
ment income is not difficult of ascertainment, but different views have been 
entertained as to the deductions to be allowed therefrom for ascertaining the 
true assessable income. As regards the valuation surplus basis, it has some- 
timee been claimed that it is not legitimate to Invoke it at all in the ease ol 
Insurance companies and some system of income-tax law s.( 7 « in the IT.8.A.| 
have not adopted it. In England, the question of a single basis or of %ww 
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bases was tliscuisseJ l/v the Koval Coiniiiissioii vvhielf dt'alt with ilu* Income- 
tax law in J020 ;iiul they ahirmed that both bases \vtM*e admissible. if vvcaild 
appear, ]i()\\e\('r. iluu at priiclice, tlie invesl-iiicait iii(*ome basis is laarly 
always adopted in England bacause that is fnore advantageous to tlie Ex- 
chequer. 

105. In India, liie present Jau relating to tlu' levy of income-tax on life 
insurance companies is contained in the rules sot out in Iho SelK'diile lo the 
Income-tax Act, Tlu‘ ju'ovisionN itdcvaut io the present ])i!r])ost‘ aie tb*' fol- 
lowing: — 

"2. The profits and gains of life insurance business shall be taken to bo 
either — 

(a) the gross external inootnings of the preceding year from that busi- 

ness less the management expenses of that year, or 

(b) th^ annual evtOMa'c bt tin- smailns at bv ad .i:, t oil; llie sur- 

plus or didicit disclosed by the actuarial valuation made for tho 
last inter-valuation period ending before the yi^ar for whioli the 
assessment is to bo made, so as to exclude from it aiiy surplus or 
deficit included therein whicli was made in any carlifa* inter.. valua- 
tion JICTI ■'! cr.d :;nv exn- ‘’dit'u- • <‘tb/.- tji-j n;- m-in 

under the provisions of section 10 of tins Act he allowed for in 
computing the profits and gain^ of a hn.nness. wliiclu'ver is the 
greater: 

* « 4: 

3. In computing the surjijhis for the purpose of rule 2 — 

(a) one-half of the amounts paid to or reserved for or expended on behalf 
of poiicylK'jders shall I*' .iUovchI a (bon.'' a > 

* * 0 

Provided further that if any amount so reser^^.Hl for policy-hobh'rs ceases 
to h(» so resei’V'd, and is not piu-l to nr t'^pomicol on hf'l'alf of la v- 
holders cne-halt of such amount if it lia^ hcaai pr(‘vionsly ailuwa '1 
as a deduction, shall he treated as part of the Bur]du3 for tin 
pe'rio'l in wlccii li<e s-d I aruounl of.i^eo’ *< o.* ». ! 

* ♦ ' * 

106. In passing, it may be convenient to say a few words as to the history 
of rule 3 above quoted. It is common knowledge lliat insura'^ce 
issue two kinds of policies: one set of policies calbnl part icipafing riollc/ms cany 
a bonus benefit and the otlier 8(‘t (?ar]'It s ur* ' nch btaiM' • ^ ji t, : ,0 

former, the rate of premium is some\vhat hipher than tlu* rate an]i!iea])l(‘ <o 
the latter. Tn Tusuranen language, this ad(ji:w>p is siokrn .a' | \ ]U‘ 

sides the two classes of policy-holders, there is a tiurd-paiiv in lie bn a.: i ■ / 
proprietary concerns, 7a’;/., the sharcdiolders. Ilv i -.v 'M’-fst ibdsb* '• pr-i'lb e. 
a substantial portion (generally 00 per <*ent ) of tic* ^-nr 7 )i.;s rf-aebi'l ;c. i*’*' 
result of quinquennial or triennial valuations is distiibuted by way of honiis to 
the holders of partieinating yiolicies and a comparaf i\r]y naall fr.iciio.i. . 
the remaining 10 per cent, is .'distributed as dividend a7nongst tho shrrrehobhrs. 
For purposes of income-tax, it has been a noot point whether the sums payables 
as bonus to the policy-holders should not be treated as standing on a diPferrmt 
footing from the sums payable to the shareholders. About 60 ycar.s ago, it 
uras laid/ down by a majority judgment of the House of Lords in England that 
the bonus paid to policy-holders is just as much liable to he taxed as “profits’* 
of the company as the dividends paid to share-boMers (sec Last v. Lomh.n 
Assurance, etc. L.R. 10 A.C. 438). Stress was laid on the circumstance that 
the bonus was payable only if the Vfduation disclosed n surplus, that is, only 
dM of profits. But the fact that both in the Court of Appeal and in the House 
of Lords, there were dissenting judgments in this case is a clear indication 
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Wo views are possible on this question. Life-insurance companies aooor^ 
dingly kei^t on pressing their claim that the amount paid by way o£ bonua to 
policy-holders was only in the nature of return of excess premium paid by tho 
policy-holders and sfioiild, therefore, be excluded from the taxable income of 
company. In 1920, the Koval Commission accepted the validity of this 
claim and pursuant to their recommendation, a provision was inserted in the 
English Finance Act of 1923 (Section 16) excluding from the computation of 
the assessable profits such part of the company's profits as belongs or is alloca- 
ted to or is reserved for or expended on b^alf of policy-holders. 

107. In India, the question was raised before the Ayers Committee, but 
its report did not accept tbo claims for exclusion of the bonus amount to the 
extent or on the grounds urged before it. It suggested a limitation of the tax- 
able income on oUici- linor. (see r’iiM])ter VII of ils r<'povt). \Vlien the nuiuer 
caiiU' ih(‘ v/as Vo H, • ( iTt'»' 1' iliat 50 

per cent of the bonus amount should be excluded from comj)utation. That is 
how the rule as above quot(*d came to be framed. , . 

lOH Liic luMiraiU'c canpaa.-s c-'-niiimcd to O^icr c^' ui "o. coiii- 

plete e\cl i I'-'.jon f)!' ihf' boons .imonnl.. I’h( \ innini'a In {liat iij li, (n/\oi’n- 

ment rt‘(‘ogma^,v! (la-* n riNi/iiabh’ncs^; (j]‘ tlc-n’ clam, onl dcoUiird io ;u'< fic to it 
fully only fn- fV-ir of’ ils n‘r,r.r(*ic-si?5n f>n 11a* rc\(‘nnc. In fiic]r lab d r( n s('iita- 
tions and during the inforview witli ns, ihey have further urged that the finan- 
cial position of flicse compani(‘S Ini.s of late bc^en so adversely affected that the 
consideraf ions of nwemu' inlca'c'd-, which pro vailed in 1930 should no longer be 
allowed to stand in tin' way of d(aiig justice to these concc'rns In particular, 
they insisted that the fall during rc'Ctait years in the rate of interest allowed 
on Governnient se(an’iti(-'S and other ai)[)roved securities has led to a serious 
diminution o[ their income, while* thi' rnsiirance Act compels them to invest 
njore th-m * .''‘diail of il) I'unds u* it le-: oi* ■'pia’ovcd 

Recnriti(*s. ^ aK(’* r ' intc'd oer M;at in ret ‘'ot y ars ^\(a■k:nL' f y-'* n I.avo 

very greatly incri-ased with *1 n'snhant dirninuiion in ])rof!is TIvm’ maintained 
that under present condhim)'' TTumy nisuhnn-e oomj»anii.^s found it liard to fulfil 
their ’oH'-' ,1a* ^ sc fata*; of pmubi Inn! h-'cn fiv, <1 midor 

more favourable*, conditions but whose j)olicies h;ivc' still many years to ‘run. 
Thev alsf- itnd il wen* n*) Ion nr abd^* in pnv bonus at aindhln^: like 

th(* <) p »v I'ormerly an 1 In inrinv in^tane* tlir* m reenTacfi 

of bonus wfis even lilcelv to be liuvyr or at host a little moT’e, than the load 
levied in re^])eft of p-art ieipadng ]'(dieies. As reg trds the alfernative method 
of lassessimc Hu; tax on IIk* hasl*^ of ih(* inv<'strnent income, they complained 
that it wait* not fair to a1hnv a deduction only in respect of a portion of th© 
actual exiumses — as is now^ Ixung done — but that tlie wdiolo expenses should 
be allowu'd as a p)ropf*r deduction. This claim too w’as supported on the ground 
that such w'as the pra.eliec^ in England. 

109. Taking np first the valuation surplus basis method of assessment, w© 

may point oyf that many of the arguments now urged in support of the' claim 
for full deduction of the bonus amount have been considered by the Ayers 
Committee; but we think that there is some force in the contention that that 
Committee did Tiot realise ilie full force of the argument. Whether the Govern- 
ment in acce])ting the 50_50 basis only accepted it on grounds of expediency 
and as a compromise or recognised that the Committee's recommendation was 
not well-founded in reason, is more than we can say. We are, however, in- 
edined too thi?dc that fhe locric of tht' chiirn for full exclusion of Ihe bonus amount 
is not altogether unassailable. | 

110. Comparing the holder of a participating policy with a non-participa- 
ting holder, the latter is not represented as getting any return of his premium; 
why then should it bo said that the whole of the bonus paid to the participating 
holder is a return of excess premium irrespective of the relation whioh the- 
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^nufi may bear to the losd? From the figures ^placed before us, we found 
that in some years a policy-holder had been paid a bonus of anything between 
10 and 20 rupees per thousand ner annum when his pr^;^lium showed only a 
^load of eight rupees per thousand per annum. Analysing these figures, it may 
ijnot be incorrect to conclude that the bonus really consists of two parts and 
tliat it may be described as partly a return of the capital or premium and 
partly a return on the capital. This is probably the reason why the Iloyal Com- 
mission of 1920 guardedly observe^ that the actuarial surjjlus contained ele- 
ments which cannot be fairly regarded as being within th^ scope of the Income- 
4az (para 514 of the Beport). It is, however, true that the figim whi(^ re- 
presents the return on the capital has shown signs of substantial reduction 
in recent years as the result of % fall of interest on investments. In some ins- 
tances, it was pointed out thai the margin between the load and the bonus 
was very small. So long at any rate as the bonus amount was not less than 
twice t^ load, ihe 50-50 formula would harve been quite justifiable both in 
theory and as a matter of fairness; but, if the tendency for the bonus amount 

f to approximate more and more to the load should persist, the claim that a 
greater proportion, if not the whole of the bonus, would really be in the nature 
return oKthe excess premium would be more and more justified. 

111. In the report of the Ayers Committee, am argument has been urged 
jthat what is paid to the policy-holder is the result of a joint investment of the 
shareholders' capital and of the policy-holders' premia payments and that ns 
the income is derived from such joint investment it is oi^y fair that the ^are- 
holder and the recipient of the bonus should submit to tax in proportionate 
shares. But this argument if pushed to its logical length may place the reci- 
.pient of the bcmus in a worse position than a share-holder, because the share- 
holder will at least get the benefit of section 49-B of the Income-tax Act so 
as to secure a refund to him in cases in which his total inqome does not attract 
ithe five annas rate of tax. It was pointed out with some force by the represen- 
tatives of the Insurance Companies that in investing the fund which iit con- 
tributed by a number of policy-holders, the insurance company merely acts as 
the, agent of the policy-holders and that as such agent or trustee it is bound jto 
pay over to the policy-holders their contributions as well as the interest earned 
thereon, so that it cannot be said that the insurance comnanij mohes any profit 
at all out of the transaction ani that it is only the policy-holder that in the 
last analysis must be regarded as taxable if at all. If the distinction between 
the share-holder’s position and the policy-holder’s position is kept in view, 
there is much to be said in support of the claim that imder present conditions 
hk much greater.^ portion than^O per cent of the bonus paid to policy-holders 
;.|6hould be excluded from computation. We do not, however, find ourselves in 
(la position to fix any definite proportion if the 50-50 rule is to be departed from. 
*The representatives of the insurance companies have this advantage, that they 
argue that if the English system is to be followed here, let us follow it as it is 
in England, viz., evc'ude the whole of the bonus from fiompiitation. But we 
do rot feel satisfied that the logic of the situation necessarily require^ the 
adoption of that course. At this stage, the matter becomes largely one of fair- 
ness and expediency; and from that angle, it may not be right to exclude all 
consideration of the repercussions of any modification of the existing practice 
; cm the revenue. Taking the principle to be that so much of the bonus os is 
t in excess of the load is in the nature of profit and taxable as such, we are of 
: the opinion that tax* should be assessed on the aggregate of (i) the dividends 
. paid or reserved for share-holders and (ii) so much of the bonus allotted to or 
i allocated for policy-holders as is in excess t>f the sum representing the load 
provided for in the premia paid by the participating policy-holders. Another 
form in which the metiiod may be defined is that the tax should be assessed 
on tbf* tota’ sumbi* fnr»fnMrial etirpbm and tax deducted at source) minus the 
-aum representing the k>ad. We realise that neither of these formulae will 
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admit of being stated in terms that can be easily applied and that their applies* 
tj]pn may lead to different Results in different companies. We must admit that 
even with Mr. Vythianathan's assistance we could evolve nothing better. 
Perhaps the , Central Board of Revenue and the Insurance Department may 
in consultation with the Insurance Companies find a more easily workable 
formula giving effect to the principle above indicated. 

112. A general argument was. advanced that the insurance habit has not 
yet taken suflBcient root in this country and that every encouragement should 
be offered both to the public and to the insurance companies to develop that 

line of business. While accepting the force this argument, we must point 
out that such encouragement is offered in a lairge measure even by tJie existing 
law in BO far as it exempts insurance premia to the extent of one-sixth of a 

man’s income or Rs. 6,000, whichever is lower, from income-tax. Mr. Vtiulya- 
nathan suggested that this limit should be raised. We arfe not satisfied tliat 
it will be. in the long-term interest of public-^U^.specially of inidd’e class pcopl? — 
to hold out a temptation to put by more than one sixth of a man’s incoirie 
way of insurance })remia. A certain amount of consideration to insurance 
companies is also shown by the practice of exerhpting such companies from 
corporation tax. The addition which a person receives when he draws his 
policy ainoOnt, that is the excess over his premium contribution, is also exempt- 
ed from income-til X, though it includes accumulated interest. Whethi r fur- 
tlier encouragement is possible or is even necessary is a matter on which fiov- 
eriirnent must come to its own decision and we do not feel that there is justi- 
fication for our recommending any further measure in that behalf. 

118. As regards the alternative of assessment on the investment income 
•b^is, we thii]^k that the claim that the entirety of^the management expenses 
should be allowed as a deduction is theoretically justifiable. In explanation 
of the present restriction it was stated that this was imposed with a view to 
checking the tendency, prevailing at one time, to extravagance in incurring 
management charges, We were assured — and from what we know of the rising 
scales of salaries in recent years we can well believe — that there is not much 
room for extravagance in these days. Sir Purushothamdas Thakurdns sugges- 
ted that the following modification of the existing rule will meet the present 
situation while also safeguarding against possible extravagance, namely, in ruje 
2 (d) of the Schcfhile- to the Income-tax Act, the figure 15 be substituted for the 
figure 12. We commend this suggestion. This will mean that as regards rene\^al 
premium, the allowance for expenses will be 15* per cent of such premium ins- 
tead of 12 per cent as at present. The rest of the rule, t;?^.,’that relating to 
90 per cent of the“ first year’s premium where' the premium-paying period of 
the j)olicv is 12 years or more and 7^ of the first year’s premium multiplied byi 
the number of years for which premiums are payable, where the premium y>Ky- 
ing period is less than 12 years, will stand. 

114. The next objection wa.s to the present method of grossing up'. Tt was 
complained that Income-tax fiuthorities in India ignore the exemption of 50 
per cent, of the bonus amount from tax w^hen they insist on adding back to the 
taxable surplus the entire tax deducted at source, including that relating to the 
policy-holders’ bonus item. The situation which has giyen rise to this problem 
results from the fact that a great portion of the income of life assurance com- 
panies is deriyed from interest on securities ‘and diyidends. As a matter of 
j^raclice, the concerns which liave to pay interest and divirfends deduct income- 
tax before making payment or themselves pay the mcome-tax on the dividends. 
W'lien the Actuary comes to make the valuation, he takes only the vet income 
as the basis with reference to which the distributable surplus has to be declare 1 
It is argued that this is not strictly a case where tax is payable on interest 
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interest because exhypothesi we are dealing with the ^ease ns one where t!ie 
assessment is on the valuation surplus basis. The deduction of tax at source 
must, therefore, be regarded only as a matter of convenience and should not 
be allow’ed to affect the legal rights or liabilities either of the (ioveniment or 
of the company. If no deduction at source had been made, the surplus ])rolits 
j\ailable for distribution would include the amount of tax deducted at source 
as w’ell. If the- 90 per cent is to he deducted therefrom as representing the 
share payable to policy-holders as bonus, it is argued that even on the present 
50-50 rule of exemption, income-tax should be subsequently calculated only 
on the 10 per cent distributed to the shareholders and the 45 per cent repre- 
senting one-half of the 90 peSP* cent distributed to the -policy-lrolders. After 
income-tax lifts been so an-ived at, that amount may no doubt be grossed up 
w'ith the taxable portion of the surplus and the ultimate tax h'viable thereon 
may he set off against the tax which has already been deducted at source. 
The following illustrations will explain the difference between the several possi- 
ble processes of grossing up: — 

115. For illustration we shall take the statement of income on the basis of 
actuarial valufttion surplus for 1947-48 of a well-known insnrnnc(‘ coni})anv. 



Rs. 

Rs. 

Surplus as per Valuation Report for the Trionnium ended 3 1st 

I^cember 1945 ........ 


1,76,77,107 

Add (as per Rule 2(b) of the Schedule)* — 

Income-lfex deducted at source ...... 

1,01.04.46; 


Depreciation on Furniture, Machinery, &c. 

2,1.5,941 


Charitable Donations ....... 

93,65.5 

1,04,14,058 


Deduct : 

Refund of Income-tax and Supor-tax 

Unclaimed Dividends and Bonus Dividends forfeited 


7,61,297 

5,025 


2,80,91,105 

7.60,922 

2.7:1.21,243 


Deduct : (as per Rule 3 (a) of the Sfihedule) — 

One half of the amounts paid to or reserved for or expended 
on behalf of Policyholders. 

1.59,55,925 
5,91.424 


i of 1,05,47,349 82,73,076 

1,90,50,508 

Deduct: Interest on My soi-e Government Securities 1,23,847 

Surplus for throe years .... 1,89,20,721 

Annual Average ..... 03,08,907 

Deduct : Depreciation as per separate statement 1,00,568 

02,02,339 


Bonus to Policy lioldcrs 
Interim Bc‘nus paid 


116. Shorn of details which are unnecessary for our present purpose, the 
taxable income in round figures is arrived at as follows under the method at 
present adopted by the Department, which may be referred to ns ‘A’. 
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A 


Surplus as por Valuation Report for Triennium ended 31-12-1945 
Income-tax dedijcted at source 

The taxable income is arrived at as follows 
Surplus — 176 lakhs. 

of which 90%, i,e,, 158' 4 lakhs goes to Policy-holders and 10%, i.c., 17 ‘6 lakhs to Shareholders ^ 
Out of 158-4 lakhs, 50%, i.c., 79-2 lakhs is allowed as a deduction for the purpose of calculating 
tax. 


Therefore Taxable income is....-- 

1 76 lakhs 
— 79-2 lakhs 


96.8 lakhs 

.ddd the tax deducted at source 

101 lakhs 

Therefore Taxable income for the Triennium is 

Annual average ..... 

107 . S lakhs 

65 '93 lakhs 

117. Another method — under which the policy-holders’ 
which is allowed as a deduction should not be grossed 
taxable income as follows: — 

share of the bonus 
up. would yield the 


Ijfikhs 

1,76 

1,01 


Surplus . . . . 

half of 90% allowed to Policy-holders 

Taxable surplus . • . . 

OroBsing up at 5 annas in a rupee 

Taxable income for the Triennium . 

Annual avecage . , . . . 

118. A third method by which the taxable income can be arrived at after 
taking into account the condition that half the policy-holders’ bonus is to be 
excluded in computing taxable profits is the following: — 

(In lakhs) 

Rs. 

176 
101 

277 

As the net amount that could be paid to policy-holders can be ascertained 
only after provision has been made for the payment of tax on the taxable portion 
of the policy-holders’ bonus, we shall refer to it for the present as 'Y\ As- 
suming that shareholders and policy-holders share the gross distributable 


Surplus after valuation • 
Add Tax deducted at source 


Lakhs 
176 
. 79-2 

96-8 

140'8 

46-9 
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amount in the proportion of 1 : 9, the figures will stand as follows in lakhs 
of rupees:— * 


Policy-holders’ 

Policy-helders* 

Rato of 

Net amount 

.‘■hare in the 

share liable to 

tax 

paid to 

distributable 

taxation on 


the policy- 

araount 

the basis of 

50:50 


holder 

9 

/ ^ 9 Y \ , 



277 X 

277 X ~ T IF 


s=z 

10 

\ 10 2 / 

16 


that is, 249*3 

- 

5 

16 

« Y 

t.«. 249.3 

^2493 — 5Y\ 

\ 32 ' 

32 


- Y 

%.€. 249* 3x32 

— 2493 F 5Y 


---32Y 

i.e. 7977*6 

t.e. ; 5484 6 

— 2493 

.*. Y=-203' 

= 27Y 
-27Y 

13 (lakhs) 


The distriBution of the 277 lakhs of Eupees will then be made as follows: — 

(In lakhs) 

The policy-holders ........ Rs. 203 ‘13 

203* 13 

Tax payable on 277 — 175*45 lakhs, 

2 

5 annas in the Rupee will be ...... Re. 54*83 

Net amount which will be payable to ^areholders, as their share of 

the surplus will be . . . . . . . . . 19 04 

Total Rh. 277 laklis 

Thi^ last method seems to us more logical than the method B which, we 
think, was the one suggested b\^the As.sociation and the method .1 which, we 
believe, is now followed. Strictly speaking, there is no grossing up, because 
Es. 101 lakhs is not the tax deducted at source on the net surplus of Es. 176 
lakh.s. It also includes the tax on that' part of the investment income which 
has gone into tlie Life Fund. After setting aside what the actuary considers 
to be tile sum necessary for the f.ife Fund to meet its liiddlities, the entire 
balanci.', namely, Hs. 176 laklis plus Ihs. 101 lakhs mmus the tax actually 
payable, will he. the di^jtribui able* siirjdns. Comparing the figures ahovt* S(d 
out with thos^:! found in the method we have marked “A", the position will 
stand as follows: — 

Since tlie policv-lioMers have got only Es. loH 4 lakhs (under “A") and 
not Es. 203 13 lakhs, the balance of Es. 44 73 lakhs ^to their credit in the re- 
fund (which has borne the tar) will be available lor distribution to them at 
the next valuation without tax because it has already borne tax. Similarly, 
as the sliarehoiders have grit r>nly Es. 17*6 lakhs ;ind not Es. 10-4 lakhs, the 
balance of Es. 1’44 lakhs to their credit must be available to them for distri- 
biitiou at the next valuation without tax because has alre.ady borne tax. 
Tax refundable will be Es. 101 lakhs minus Es. 54-83 lakhs, that is, Es. 46*17 
lakhs, of which, as above explained, Es. 44-73 laklis is th(* policy-holders* 
portion and Es. 1*44 lakhs of rupees is the shareholders’ portion, 

119. For the reasons that we have above explained, it seems to us that the 
met of deduction at sour(?e cannot affect the legitimate method of calculating 
the surplus available for distributioD, nor should it he allowed to nullify the 
effect of the rule which exempts one-half of the ]?olicy-holders' bonus from 
liability to tax. In this view, the present ^nethod of grossing up seems to us 
difficult to accept as the proper method. 
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120. In justification, or at any rate in explanation, of the method now 
obtaining, it was stated that the declaration of the distributable surplus is the 
duty of the Actuary who makes the valuation and that -the Income-tax Depart- 
njent only accepts what he has declared and assesses the company on that 
basis. We aie not attempting to apportion the blame between the Actuary 
and the Department. We, however, feel that if the method a'dopted by the 

( Actuary is not the correct method, it is only fair that we should indicate what 
in our opinion the correct tnethod W'ould be. 


121. To avoid all these difficulties and for other reasons as well, it was 
suggested that the practice of deducting tax at source may be discontinued so 
far as the interest and dividends payable to life-assurance companies are con- 
cerned. We are not prepared to go so far. Even if the case does not strictly 
fall under section 18, it must at least fall under section 18-A and instead of 
adopting the metnod indicated in section 18-A, it will probably be more con- 
venient to continue the practice of deduction at source. The difference the two 
methods wdll practically resolve itself into the question of right to or liability 
ifor interest. In the circumstances, we think that justice will be done to the 
insurance companies if Government would allow them interest at two per cent, 
per annum on the amount by which the amount deducted at source (or, in the 
case of dividends, the amount paid by the company concerned, on behalf of the 
Insurance Company), may exceed the amount of tax actually levied on the In- 
surance Company, 


122. Jhe last point pressed related to the rate of tax to be levied on In- 
surance companies. It was suggested that even the five annas rate is too 
onerous and that it should be reduced to tKl^ 45 pies rate which was in force 
in the year 1940-41. We see no justification for this kind of discrimination 
in fayour of this class of companies. Even as it ’is, they are better off than 
other companies in that they do not pay the two annas corporation tax. It 
may indeed be a question whether logically so much at least of the income of 
life insurance companies as corresponds to the portion distributed amongst its 
shareholders should not be treat-ed as standing on the same footing as profits 
made by any other company with the consequent liability to hear the two annas 
corj)oration tax. Whatever justification for special treatment may be founded 
on the chiiracter of life insurance companies has been attempted to be met by 
adjusting the method of determining their assessable income and it does not 
t^eein necessary to fix a special rate for their taxation. 


128. One or two other points were touched on in the course of the interview, 
but as they were not seriously pressed, we do not think it necessary to say 
much about them. One such suggestion was that when tax was deducted at 
source, credit for the amount deducted might be given in the succeeding year. 
Taking long periods, we do not see how this change will make much difference. 
Further, the assessable income is not, in fact, determined for each year, but 
is only taken as an average based on the triennial or quinquennial valuation 
We, therefore, leave this matter as it is. We may add that in the course of 
the discussion the representatives of the Insurance companies seemed to think 
that the system of taxation in vogue under the Australian Income-tax Act and 
in the U.S.A. was more consonant with the theory of taxation that should apply 
to Insurance Companies than either of the alternatives recognised by the Tndisn 
law; but, there was little more than a passing indication of their preference; 
neither they nor we have any data with reference to which we can determine 
the comparative result of the operation of the several methods of tarxation. 



124. Before passing on to the next topic, it seems to us necessary to say 
a few words on the law relating to taxation of mutual insurance associations. 
Pj’ior to 1939, mutual insurance companies were not taxed in India 
on the basis of “profits'* apparently in accordance with the decision 
of the House of Lords in Styles' case (Law Reports 14 A.C. 381). 
Authoritative decisions introduced some refinoinents into the Lnglish 
ruL‘ and in 19^ Parliament [by section 31(1) of the Finance Act. of 
that year] enacted that “profit or surplus arising from transactions of the com- 
pany or society with its ineuibcrs ' w'ould be taxable as profits or gains in 
all iMscs where they would have been taxable as such if those traiisacticnis 
\\ eiv transactions with noii-rnenibers. This lead was tollowed by the Indian 
Legislature in the legislation of 1939. The new del|nition of income (section 
2, sub-clause 6C) was made to include “the profits of any business of insurance 
earned on by a inatual insurance association coini)iit(‘d in accordance with 
Rule 9 in the Schedule” and Rule 9 provided tliat the ])iece(ling rules (1 to 8) 
apply to the assessment of the profits of any business of insurance carried on 
by a mutual insurance association. This rule reproduces in effect the con- 
cluding words of section 31, subsection (1), of the English Finance Act, 1033. 

12,3. The operation ol the above provision in the English Finance Act has 
practically been nnlliliecl so far as mutual insurance eoinpanios are concerned, 
by the decision of the 'House of Lords in Inland Revenue Comjnissioncrs v. 

lAn Ijh‘ ’I d's Mutual Iitsiirctnce Association, Lid,, 1948 l.'l.H. Supp. 
80. Relying oi* the exposition gi\ cn in Miniicijial Muiual Insurance v Hill — 
IG Tax Ca.ses 430 — as to the basis and effect of the decisioji in Styles’ case, 
\hr Hou-O of J.ords einidiasisofl tlic' ibsliie<tion between “surjdns’' and “pro- 
fits” and held that “the surplus was not profit within the meaning of tlic In- 
come-tax Acts but merely represented the extent to which the conlribiit ions 
ii those ]iartici]>atinn‘ in the scheine had jirovcd in exp(‘ri.aice to Iftive been 
more than was necessary to meet their liabilities. The balance or surplus was 
the contributors’ own liioney and returnable to them.” Referring to si^ction 
31(1) of the Fininire Act. 1933, Lord Macmillan said that the hypotlicsis on 
wliich the .Section iv.sted was wrong and that “tlie liOgislat ure has plainly miss- 
ed I’m ” Iwi'ii the i.m.wulcd ymrpo^e uf^tln- legislation was charactorisod by 
him as “not ihe meritorious object of jjreventing evasion of taxation but the 
]es^ laudable design of .subicoling to tax as j»rofit what the law lias consistently 
and emphatically declared not to l)e profit.” Tn tlic recint judgment of the 
Privy ronncil iii and Scotiish Joint (dt-<,j)rraiirr Wdndcsah’ Sorirfy, 

Lid. V. Commissioner of Jnromc-iaj', Aissam — 1048 2 M T^.d. 242 — tlie hasi''* 
'd tile decisions relating to mutual insurance companir^ has Ixmci (‘xplainefl in 
the same manner as in the \>r«liiro Emplovers Insurance case. 

120. The criticisnj in tlic lati^st judgrriont of the llousr of Lords against 
section 31, clause (1} of the Fnglisli FiTiance Act of 1933, inuy well ])e applied 
to the effort of the India?i l.tjgislatiire to suhj6?tn, mutual life in'^urance associa- 
jtions to income-tax. (Government must Tiiake ej) its mind wh-tlua- it is going 
jto treat rnutuai i 'suranee transaeffions as iransat t ions yieldin',' j.rofils If it so 
deciles, it must .speidficaMy u.se charging irords to make t]-.- .w/r/ab/.s arising 
fnun sikIi tiarnaetions lialdc to fax, or as has laam done in section .33, snh- i 
section (2), paragraydi (li) of tlic Finaneo Act. 1920, relating to ( ‘orn oration 
Profits Tax, ineome must h(' dedarerl to include, in the cavV of mutual in- 
surance cornpani^^s, the surplus arising from transactions witii memberH. As 
h^‘ Indian law now stands, rule 9 of the Schedule is not a charging provision 
hut only pre^nri},es a method of eompuf.ation. The charge must Ix^ derived 
by imrdicafinn froJo (he defijiitirm of “iiifome’’ hut tliat definitir^n only brings 
in Tuofiis of tile mutual Insurance l)u.si/iess. Tlie definition is based on the 
assumption that the surplus enu he regarded as profits in such a case and it i's 
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this fiRSumption that has been declared by the House of Lords to be wrong. 
This criticism may not probably apply to the taxation of the investment in- 
come of the company as interest and not as profits. 


O. — Religious and Charitable Trusts 

127. Three questions have been raised with reference to the assessment of 
income derived frojn properties set apart or businesses conducted for the benefit 
of rt'li^vous and charitable trusts, viz. (i) whether the exemption under section 
4. sub-section (IlJ, clause (i), in favour of such trusts will be available to cases 
in wliicli the puiposes of the trust dq not substantially .relate to anything to 
be (hue within tnis country; (ii) whether on the analogy of section 16(11(0) 
even sctflemeiits in favour of charitable or^ religious purposes should not be 
ignored for piirj)oses of income-tax if such settlements are revocable; (iii) 
whetlier the exemption conferred by section 4(3)(i)(a) in respect of income 
d(M i\ed from business carried on on behalf of a religious or charitable institution 
Could in effect i)e extended by holding such business to be “property” within 
the nn.aning of clause (i) of tliat section. The first of these questions arises 
(uit of an {inswer givini bv line then Finance Minister to a question in the Legis- 
lature in respect, of iiicona' derived in this country by the Oxford University 
Press. The answer assumed that thougli such income w^as not utilized for 
any cliaiitable ])iii‘]K)se within India itself, it w'as lU'vorthelc'Ss exeriq't from 
inc(*nie-tax hetamsG section 4 (3) (i) wois not limited territori.Mlly. Ji seems to 
iis tliat c‘\en ott the ])rovision as it stands, a different view might well have been 
taki n on liie strength d the observations of Lord Hobhouso in Webb v. England 
--‘J.aw Jie])f)rts 1(S08 A.C. 758. Dealing with the exemption under section 7 
((') of the, Vicdoriaii Income-tax Act of 1895, of income derived by all trusts, 
soeadii's, associations, institutions and public bodies, not carrying on any trade 
foj’ flic ])Ui’|)()S(‘ of gain to lie divided among tlie shareliolders or men'bei’s there- 
of, Lord Hobhous(‘ said “Another point of much more importance was raised 
in the cours(‘ of tlio argiinuMit and discussed at tlie Bar, lliough it docs not seem 
If) have bf'cii vailed in the Court below, and that is whcthiM- the trusts, etc., 
mentioned in bead (e) mean trusts, etc., not operating in Victoria. Tt seems 
vri‘\ strange tbai th(' Victorian Parliament should desire to forego income-tax 
in favour of a Scottish institution wdiieh has no connexion with Victoria except 
in its character of a property owner there.” Eeferring to certain other head*’ 
ill the safhe context, he pointed out “It can hardly be that the Parliament of 
Victoria has such great regard for social and industrial combinations and efforts 

all over the world that it should offer to the Jesuits’ Society in Poiae 

AlhenacMim ('liih in England .... exemption from income-tax if they choose to 

# i uc'st tlif‘ir funds in Vici-orian land It seems to ihem much more I'casonable 

to sufq)f)se that in framing heads (c), (d) and (h) the Legislature was speaking 
of bodies acting in or for Victoria, .tnd the same reason applies to the head 
(e).“ PalcliiTe and McGrath in their Ija^v of Incorue-t.ax in Australia treat 
the case as one wliere the exemption must he read as subject to a territorial 
limitation aJ though not cTprrfisrd in the Act. Tt would also appear from th • 
ohsci’vetion in Phixton’s Canadian Income-tax Law (at page 78) that he too 
nnd('l'sto^Hl tlu‘ above observations of the Judicial ("oinmitfeo as justifying the 
fr)llo\vimjr proposition: — “The excef)tion in favohr of the. institutions enumerat- 
ed is only a])])lic{ible, it would R(»em, where the excepted object is pursued 
within Canada, and an institution carrving out its objects outside of Canada 
hut deriving ineome from wdthin Canada is not entitled to exemption.” , We 
M’oiild, hoAvever, add that if this ylcw commends itself to Government, the same 
may he enacted clearly by the additicai of the. necessary words to section 4 
.sn])-sec.tion (8), clause (i). 
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128. The second question, viz., that relating to revocable trusts for religious 
or charitable purposes arises in consequence of a recent decision of the Bombay 
High C curt in Inqome-tax Reference* No. C of 1946 decided on 11-3-1948 
(not yet reported). In tlv^t case, the Department attempted to maintain that 
the language of section 16(l)(c) of the Income-tax Act should be held to apply 
to religious or charitable trusts as well wherever such trusts reserved a power of 
revocation to the settlor. The Learned Judges pointed out that section 2, 
clause (15), excluded from the operation of the Act income to which under 
Bub-section (3) of section 4 the Act did not apply and as section 4, sub-section 
(3), clause (i) did not draw any distinction between revocable and irrevocable 
trusts, it was not possible to bring religious or charitable trusts within the 
operation of section 16 (1) (c). “On the language of the sections as tliey stand, 
this conclusion <secms to us unexceptionable. Sect*on 16 (1) (c) was* the result 
of a compromise formula reached during the debate in the legislature on the 
amending Bill of 1938 and we are not in a position to assume whethei' or not 
it was the intention at the time to include even religious or charitable t ust-s 
w.thin the policy of section 16 (1) (c). The recommendation of the Ayers (Com- 
mittee which led to the enactment of that y)rovis'on has not made anv "])ec’fic 
reference to this point. W’e are. therefore, unable to say whether the po; it ion 
tffken up by the Department in the recent BomFay case really represented the 
intention of (Jovei nment. 

129. On the one hand, it might be said that the policy underlying section 
4 (3) (i) justifies the exemption even in the case of revocable trusts, so long 
as the religious or charitable trusts a:e in force. On the oilier hand, it is 
equally possible to maintain that under color of such a document many frauds 
may be committed, because not only are the Income-tax authorities unable 
to examine the actual execution of the trusts, but eveih the probability 
outsiders interested in the religious or charitable purposes enforcing their 
performance is greatly reduced in such cases, they may hesitate to take any 
legal proceedings to enforce the proper observance of the triisis, because tlie 
trusts luny at any time be i evoked by the settlor. In view of these potentiali- 
ties for fraud on the trusts and fraud on the Incoine-lax law, it is for the 
Ooverninerit to decide whether*i:he principle of section 16 (1) (c) in so far as 
it relates to revocable trusts should l>e applied even to trusts for religious or 
charitable ])urposes. If it is decided so U> a])ply, section 4 (3) (i) may have 
to he qualified by a reference to and by subjecting it to section 16 (1) (c). Thia 
itself will intToduce the same limitation in section 2 fl«5): but to place the 
matter beyond doubt, the reference to section 10 (1) (c) may be r^eated in 
Bection 2 (15) also- 

130. The third question arises out of a decision, of the Lahore High Court 
in Giidoilin Swadeshi Stores case — 1944 J.T.R. 385. It was there held that 
the trustees of an educational institution who purchased a store and carried 
on business and earned profits were entitled to the benefit of the exem])tion 
under section 4 (3) (i), though if the case had fallen to be decided with reference 
to section 4 (3) (ia), tliey would not have been entitled to the exemption, 
because the business was not carried on in the course of tlie carrying out of 
the primary purpose of the institution or by the beneficiaries of the institution. 
The L(*amed Judges took the view that the “business” was nonetheless “pro- 
perty” wdthin tlie meaning of section 4 (3) (i) and as the limiting conditions 
attached to section 4 (3) (ia) did not govern section 4 (3) (i), they allowed the 
trustees the exemption claimed. This view seems to us hardly consistent 
with the intention with which section 4 (3) (ia) w'as inserted in tin* legislation 
of 1939, though it is perhaps justifiable on the language of the clauses as they 
stand. It has been pointed out that if clause (ia), had been intended to be 
an exception to clause (i), it should have h&en expressed as a proviso and not 
as a mere additional concession. The Learned Judges of the Lahore High 
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CcHjrt also laid stress upoD the wide eigniiicaiice of the word “property", but 
undue stress upon the signihcanoe of that word would hardly give effect to the 
juxtaposition of the two clauses. 


131. It is clear from the leport of the Ayers Coniinittee which recommended 
the insertion of clause (ia) in section 4 (3) that they really intended this clause 
as a restriction on section 4 (3) (i). After referring to the wide significance 
of the word “jiroperty". they observed “If, however, any limitation is desired, 
vve suggest...... that business carried on by the trustees of a religious or charit- 

ftb e trust should be exempt only when the business activities are in them- 
se ves the primary purpose of the charity or wlien the work in connection with 
the business is mainly carried on b> the beneficiaries”. It is this language 
that has been adopted in framing the new clause. In making that recoim 
mendation, the Ayers Committee referred as a parallel to section 24 of the 
ng ish 1< inance Act, 192/, from which their language has obviously been 
uonowed. In that context, “property” and “business’' were clearly dis- 
bmguishable from each other, because section 30 of the Finance Act of 1921 
‘ n*:: inserted referred to the several Schedules 

31 the Jiinglish Income-tax Act dealing respectively wdtli lands and business 
ind the provision now under discussion was nmde‘ in respect df Schedule 1). 
t is c ear from that provision that the limiting words were regarded as a neces- 
sary condition of the exemption in favour of a business carried on bv or for the 
jcreht of a/*uarity. The restricted interpretation is also justified hy the argii- 
neiu that it would be unfair to other businessmen who may carry on the 
same business if they should be subjected to income-tax in respect of their 
msiness income while charities who compete with them in business indepen- 
cMit of their particular line of work should be exempted frQin tax. It seems 
remove all ambiguity in the matter by making it clear that section 
1 (3; (la) IS to be regarded as a proviso to section 4 (3) (i). 


H. — OoUection and Information at source. 


(Question 12) 

132. Deduction at source will be one of the best w'ays of reducint^ the 
^l>portunities fo- evasion of pavment of tax; but in the cireiiinstances of this 
!ountry, there .ire obvious limitations to the application of this method. 
Except wliere tiie jierson who makes the deduction can be safely relied upon 
/O pay ov'er the deducted tax to th(* (jovorniiient or can easily be singled out 
f he makes default, the provision for deduction at source will be of little 
idvantage. A^ain, deduction at source to any large extent may greatly add 
o tile number of claims for refunds and this part of the Departmenl/a work 
las already eome in for so much criticism that we hesitate to add to it unless 
he advantage distinctly outweighs the disadvantage. Nearly all the replies 
:o our Questionnaire have expressed The view that for the present at anv 
ate, the existing provisions authorizing or compelling deduction at source 
nnot be expanded. 

13»3. 1 hi; next best course is at least to extend the cases in which information 
mist be furnished to the Dejiartincnt. But many of the replies have coni- 
Dlained tha‘t the information even now furnish^-d under sections 19-A and 20-A 
s not^ wholly or ]rroperly utilized by the Department. We cannot say that 
Jhere is no justification for this complaint; but, as we are making recomnienda- 
aons for improving the machinery which can utilise the information rriadt' 
ivailable to the Department, we are also suggesting a few directions in which 
he provisions relating to the giving of informafian to the Department by per- 
sons making payments may be extended. 
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134. Sections 19- A and 20- A are very limited in their scope and inforinatioii 

under section 38 (3) will be available only from the asscssee and that too only 
on requisition from the Jiicoine-tax Officer. Two improvements seem possible 
and m erSbary : (Ij the obligalion to give vtn-ilied informs. Mm i ini requitiiiiow 
m;i\ be imprKsed on aa/y ])ers{.)n who nui\ bi‘ assumed or snspecled to liave 
made i)aymeuts of rent, premium, interest, commission, royalty, brokerage, 
annuity, etc; it does not seem necessary to compel resort 1o section 37 for 
this purpose. (2) a statutory obligation may he cast on pcisons making pay- 
nieiiis of '“Tfs. l,tH)0 or more per anmun h'\ wax' of taxable rent, premium, 
et-mm o-:>’on. j-oxnitx, » i u! annnity, lUo.. ryiiuniu* il ij to I’urnish informa- 

fion of siieli paxiiumt to the noairst Incom-tax Officer. As a sample of the 
kind of o\ tha; iiiay he mad(' in this ht'lialf, we may refer to 

39, sub-seetion (5) of the t’anadian liu*oioe‘tax Act and to seet’ons If? aiut 
1-19 of the r.S.A. Lidtunal Jlevenue (’nde. If the collating organisation^ 
is made edicient, the l<'wer limit of l\s. o,0(j() fixed 1)> Kiile 42 (for returns to 
be furnished under section 19-A in respect of dividends paid l)y companies) may 
be rc'duced to Its. 2.<’'(R) (if not Ks. l.fUi't). Where dividends are collected 
by Banks (as sometimes haj'peii.s) as represtaitino sharelioldo’ s wdiosi' naine^s ’ 
are not disclosed, (‘ither tlu' companies max he asked to asceihnn or i’ e Ihmks 
may he a^lod to discios*^ tlu' n;\mos (.1 tht* sliarehuJders on whose helialf tlie 
dividi'iids are collected. It mnv also he useful to enact a lu'ovision tliat ])er- 
sons doing business in India o.i hehall of non-residents or in res])ect of goods 
sent to India foi’ sale hy non-re^idenffi should icport tlie fact of such business 
to tli(' Incorn('-tn\ authovities <ind aUo ciAe tlKun Iht' name or name's of the 
non-residents on wlioso behalf they are d(dng business or whose goods ha\e 
lH‘en S(‘iit to them for sale 

T. — Advance Payments and Interest Thereon 

(Question 14) 

135. Section 18-A was introduced dunng the war and was viqiresented as 

an •mt.-m:lat’oijery measiee Jlusin«*.;s ii teix'sts ]mv(» been pressing for its 
repeal. rii-eiin istajiccs existing tofhiy aix' ri'»taiii]\ no better than tla'V w’eie 
durojg the xx'ar. We are, llierefore. unable to make niiA recommendation in 
faxoiir of the 'eueal f)f tlie j»rovis'f n. It xx'ould a])p'‘ar that in the Tiuited 
Kingdom tlie corresponding ]>rovisi(;!i undergoing suh'.taen ;il ehanges; but 

wa^ do lal liave derailed information h^h^re us iu respect o.f these change;. 
We think it riglit to refer here to a sugg<*sllou made bx Klui" Ihiliadur d. B. 
Vacldia, C.J.K. His long expc'rienee and ultimate knowledge of the w’orking 
of IIk’ rucou. e-tax Depa tiiiriit a caretii] Cmj sidcrati.' u of the suggestion. 

He w'ouhl substitute.* iu ]dace of sci'lion 18-A a urovision riajuiriiig “payment 
on uccriicd ineorue as eompultMl hv t]u‘ assessc'i' }ii:iis**lf wdiilc ])uttiiig iu his 
return f»f income’'. This sag p'^dion has been supjiorted in some ol Hit* 

otlur reffbes to our question. ddiis cour^r will have tliis advantage' tliai it 
will siicurt' y)a\ment of tlu* revenue wdlhout waiting for the comphAion of the 
nsscssmenf*, hut it will also relieve the taxpayer' from liability to pay Ihe tax 

hi'f<n'r llu^ l•>’o^jt of tli- budiiu-ss ean !)*■ di hm'te^v [ireduat'd Ii is fur 
thf*r flaimed Miat thi^^ wall save* tlu' officer- of the Depart mend ilu* time am 
trouble now' sn^nt on issuing notices under section 18-A. As things staru, 
today, wuth manv asse.ssnicnt s licing in arrc'ars for several y(*ais, tiu' standard 
mentioned in sf'ct.ion 18-A, auz., the income-tax and siqier-tax payable on bo 
nc^'di of sncli im'ornr is ineduded in his total income of the hilcnt 'in'( rioiis 

1000 wall br loo low a inioirnum fortlio annual in big cafioR Power may therefore 
ha\T* fo })e veHted in the C. B. Tt. to* deolaro diffornnt minima of annual rent for different 
citieR parti^'ularly cities like Bombay Calcutta Kannur Ahmodabad otc. 
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year ui respect of which he has been assessed is likely "to prove a very un- 
reliable test in many cases. 

186. Tlie Indian CliLunber of Commerce, Cakiittu, suggested an alternative 
provision on the* following lines: — 

“(a) A basic profit wliich sluJl not 'hill below say 50 per cent of tlie 
assessed profits. Tkis slmll be apjdicable irrespective of the 
advance payments being luade whetfier on the basis of the pre- 
viously com pithed assessments or owji esfimal|js. Penal pro- 

visions to be attracted only in cases where they fall short of 50 
per cent. 

(b) ])uo allowance to h(', shown for add-backs on h'c hnical pwoiuids or 

for unrealised profits. 

(c) A bonus system l)ased in i)roporlion to the excess of the ])rofits for 

j)urjJoses of advaJicc ])ayincut of tax over xhr bask: j)r()fits b(‘. 
considered wliich may he as a rebate of tax or otht‘ 

(d) Tin* miiiimu?n amount of profits pn sc libed atlraclin.g tlie penal 

provisions of section 18-A should in any case be raised to 

Ks. 12,000.” 

187. As the mi\’imiig and impiicjilioiis of the above pro]K)sals were n( t quite 
clear to us, we rc^qm^sied the Cha,mb(*r to t'liicidale the same. The following 
extract from its reply throAvs further light on the proi:)Osal : — 

“Though tihe object of the* l(‘gislatiou has beam to facilitate thc-^ taxpayer 
Avifli easy instalment' cd‘ tax, in many gcaiuine caases the tax))ri 3 "er 
is gf’eai!\ liaiidiCMpp('d and has to ])ay nnuc'CC'ssarij;/ liea\y 

amount of penalties Tlie siigrpcsHrius made in tlu' inemoran- 
dnm thei'efore an' that a 50 p' l* { c'nt acc'uracy. of profit tor the 
vcair must in ai\v cxis'* hc' allcurqiled. hd^e 50 ju'r c;eiit. basis may 
be bjist'd either on the last assi'ssed income or on tlie as^essee’s 
('stimatc'. Tliis basic 50 ])er c(*nt inc'onu' must 1)(‘ siibjectcxl to 
advance paAnaait of tax and carr\ inter«'st at 2 ])cr cemt as at 
present. Any deficit in the figure must be subjectcnl to penal 
inten^sti at 6 jier emit and to ]>mialties alsf\. in the cns(‘ cT gross 
under-estimate or wilful negligence wittfont nnx" reasonable 
cause' or excuse As an unde» -paAunc'nt, is snhjocded to heavy 
interest jiaymc'nt and penalties, it is nect'ssarv to induce tho 
assf'ssees to ]>av as In’gh a figure as uossilile nvor the 50 ner cent 
linsic profit bA’ giving some gn'ater attraction than at present, ft 
is therefore, suggc'sted that yia^nnent in exec^ss rd this 50 per cent| 
yirotit should bc' subji'cted to greater inten’st cm* some sort of a 
sliding scale bonus attractive enough to the assessee to make as 
liigli a jawment as pt^ssihlc At presc'ut an uniform rate' of 2 yior 
ec'ut intevc'st' is allowed on all amounts paid irres]ieetive of 
aceiiracv of paAunent. This is not attrtictive. Thc' interest 

laiicl should rise nc'^ording ((> accnracv a.imed at ab'^ve 50 pe^' 

cent' Iaa^ a siiital^le sliding scuiU' sav, 2 pf'r craii for eacdi 10 I'ler 

cent of the excess oA^er t]»e basic figure of 5^^ per c^mt. Tf it be 

considered thaP this iutc'rest works a little ton hieh as' is suggested 
for greater aceuraex^ a sliding scale of bcnnis based on acenraex^ by 
dgducdiovi fi-om the tax paAxahIo be allowed.” 

We are not in a position to sav hoAv far tho two alternatwes above suggost-ed 
will either simiilifv the Avork of the IVpartment or meet the need whieli section 
18-A was expected to provide. As the suggestions, however, seem '”orth 
examination, avca have reproduced thc'm. 
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lii8. Taking section 18-A as it stands, question 14 of the Questionnaire gives 
expression to one s first impression that there is perliaps no justification for 
aJlowing interest on advance payments under section IH-A without likewise 

( allowing interest on deductions of tax under section 18. Many of the replies 
affirm that there is no justification for such a differentiation. On fullei con- 
sideration,, however, we think that those who defend the differentiation are 
right. Section 18 deals with cases where the income has actually accrued to 
the party concerned and the liability to pay tax may also be considered to 
ha\e arisen, whereas section 18-A deals with cases where profit has not actually 
accrued but is only expected to accrue. Objection has been taken in some of 
the replies to the provision which allows interest at only 2 per cent, on advance 
[jaymenls, while the subject is charged 6 per cent, under other sub-sections 
of tlie same section. The differentiation is not nnreasoiuible. The object of 
the higher rate in the latter category of cases is to prevent the assessee from 
impro])erly under-estimating his liability wlien he pays on his owm estimate. Tt 
is in his power to avoid this situation bv acting on the notice issued to liim 
by the Jneorne-tax Office r. 

There is, we Ihiidi, more substance in another point raised in this 
connection. Owing to the delay that under present circuinstancc s unavoidably 
takes place in com})leting the assessment of businessmen, the stuns deposited 
by way of advance payment of tax remain unadjusted during all the time that 
the assessment is pending. It has been urged that in many instances business- 
men have to borrow large srtms for making deposits imder section 18-A md 
that the two per cent, interest allowed on such deposits does not suffice to 
make good the loss of interest that they have to undergo. The hardship of 
this position is likely to be particularly felt during the next few years when 
payments under section 18-A may have to be made on the basis of fairly large 
profits made during the war years, though the profits may not be anything 
so liigh for the year in respect of which the advance payment is actually made. 
It has accordingly been claimed that as soon as an assessee files his return 
under section 22 [sub-section (1) or sub-section (2)], lie should be permitted 
to claim refund of whatever he has paid under section 18-A in excess of wffiat 
may be due as per his return. This seems to us impracticable because till the 
assessment is completed, the extent of refund cannot be finally determine 1. 
But, if the assessment is not (*om])leted, say, before the end of the* assessment 
year, the assessee can legitimately complain that he should not be made to 
suffer for the delay of the Department. In this view, it seems to us right to 

allow interest to the assessee at least at four }>er cent, on the deposited amount 

I from the close of the assessment year, except where the completion of the 
^ asses-smont before that date has been prevented by the conduct of the assessee. 

J. — Deductions and Allowances 

(Questions 18 to 21) 

140. The points raised by tlies(* questions are more matters of detail tlnin 
of principle. Question 18 rt lutes to an it-ein about which we have heard loud 

complaints. We wish vve* were able to accept the assurance given to us from 

soiiie quarters that assesseis may he trusted not to think of gaining a point by 
showing items of personal expenditure as business expenses. Cases have come 
to our notice wdiere there w^as strong ground for the suq/icion tliat the cost of 
personal requirements ,w^as delil)f rately included (undei false descriptions) in 
bills relating to business expenditure. How^ever, as we are anxious To see the 
relations V)etween the Department and the assessees im])rov( d, \vc would recom- 
mend that Income-tax Officers may be instructed not io be unduly strict about 
the amount of expenditure under heads like motorcars maintained and 
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entertainments or other attractions and amenities provided for the benefit of custo- 
mers, so Jong i s they are satisfied that such amount was actually spent and that 
no attempt was continuously made to pass off private expenses as business 
expenses. It cannot be denied that in these days of competitive business, 
expenses have to be incurred on a more lavish scale than of old to attract and 
retain custouiers. There is much practical good sense in the following observa- 
tion of a text-jiriter: — 


“Theoretically, only costs associated with the earning of income should 
be deductable ; costs involved in spending this income for personal 

purposes should not enter the income concept 

occasionally the line cannot be clearly drawn between ■ the two 
and tax laws are generous in allowing possible * expenditure' costt? 

together with ‘income’ costs Unless general rules are mddifi- 

ed by wide administrative discretion, they arc certain to be 
arbitrary and do injustice in individual cases.” (Shultz American 
" Public Finance, 8rd Edition, p. 441). 

141. Question 19 relates to attempts to show items of capital expenditure on 

plant, machinery and buildings as no more than cost of ordinary repairs and 
maintenance. We cannot say that the danger is imaginary or that it was 
merely a phenomenon of the war period, but the question involved is undoubted- 
ly a question of fact. It may be iUifficient to warn Income-tax Officers to be ou 
their guard against such attempts and whenever they find that ixny claim under 
these heads is larger than may seem normal or reasonable for the particular 
concern, they may be instructed to examine the items themselves with the aid 
of experts and place on record for the guidance of future officers the results 
of their examination. Some replies liave even gone the length of suggesting 
that photographs of the machinery and building in question may sometimes be 
taken and placed or. record, 

142. Question 20 relates io the claim to deduct interest paid on loans 
borrowed for business. Tliere is of course no intention to interfere with the 
discretion of the assessce as to the necessity for or the pnj.dence of the borrow- 
ing or even with the. way in which lie employs the borrowed money, so long 
a.s it is used in and for the business. The question was raised because^ the nn re 
fact of i\ purported borrowing for business docs not guarantee that the money 
is used in or for the business. To ensure this, some of the replies have suggest- 
ed the addition of the words “and used” after “borrowed” in section 10(2) (iii); 
oflier replies liave siiggc'sted the insertion of a condition that the loan should not 
be divert!, d to ])Ui’poses not cahuilated to yield taxable income. Whichever of 
tJiese suggestions he adopted, difficulties may arise in theii application to cases 
where a person employs in liis business b(dh his own funds and borrowed funds. 
As the existing provision does not appear to have so far led to any large 
uK'asnro of evasion or leakage of revenue, we prefer to let the clause remain 
as it is. 

148. The point vailed by Question 21 has been dealt with in the Instructions 
, recently issued l)y the Central Board of Bevenue. We rtierefore say nothing 

r ore on this point. ^ 

K. — Stock Valuation 

(Question 22) 


144. The question of valuation of stocks arises in the computation of in- 
come. In everyday business, it is very seldom that a trader is able to sell every 
bit of the goods lie purchases in h year. In computing the profit or loss, for 
the year, therefore, account has to be taken not only of the realisations by 
sale but also of the value of what remains on 'hand as stock, of the cost of 
•purchases in the year and of the cost of materials brought over from a preceding 
year. 
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145. The problem of valuation of stock presents two facets: — (i) The 
quantum of the slock, and (ii) The rate at which the quantum is to be valued 
for the i)iirposes of the Income-tax Act. Th^ quantum of stock raises again 
the question as to^what constitutes the stock to be valued. .According to com- 
mercial practice, if the quantity of a commodity which is acquired by purchase 
is not iuih sold off, the unsold balance is to be brought to account trading 
slocks on hand in order to arrive fit the profit earned on the year’s transactions 
In the case of a manufacturer, the trading stocks include botli tinished and 
partly linished goods and “in the case of raw materials and supplies, only 
those wdiich have been acquired for sale or'Avhich will pliysically become a part 
of merchandise intended for sale, in which class fall containers, such as kegs, 
bottles and cases, w'hether returnable or not, if title theieio will pass to the 
purqAser of the product to be sold therein" (Begulation 111 of geo. 29.22 (c)-l, 
U.S.A. Code). A similar description of “trading stock” is to be found in Sec. 
26 (4) of the U. K, Finance Act, 1938: — 

“For the purposes of this Section, ♦he expression ‘trading stock’ in relation 
to any trade means property of any description, whether ical or personal, being 
either — 

(a) property such as is sold in the ordinary course of the trade or would 

be so sold as if it were mature, if its preparation, manufacture or 
construction w’ere complete, 

(b) materials such as arc used in the manufacture, preparation or eon- 

stniogon pi jtfiy such property as is referred to in the last fore 
going paragraph." 

These trading stocks wliich remain on hand at the' end ol the year of account, 
i.d., closing stocks, become at the beginning of the succeeding vear to v. hicl 
they are carried over, the opening stocks for that year. Tlie quantity of the 
opening stock cannot, therefore, differ from that of the corresponding closing 
stock for the earlier year. It is established law that trading stocks in the hands 
of the trader or manufacturer are what he legally owns and has the right to 
dispose of. 

146. To arrive at the correct quantum of stock, at least two operations arc 

fjecossary: first, to list the goods unsold as on the last date of the accounting 

period and, secondly, to check the correctness of such a list with reference to 
the goods owned and acquired during the accounting period and those dispo.^ed o 
in the same period. Without the second operation, the stock list is not acceptet 
as having been proved correct. In certain trades and nuliistry, such verifica- 
tion is not easy, either because an identifiable des('ripLion of sales is not pos- 
b’ble as in the retail trade or because as in a manufacturing industry the pur- 
chases being of raw materials and the sales being of gor.ds mannfaf't iired out of 
them, a relative quantification of sales and purchases is difficult. For pur- 
poses of audit, in such cases, a certificate from the proprietor or manager is 
often accepted as sufficient proof of tlie correctness of stock brouhgt ini# 
account. Advantage is often taken by the Income-tav*ijjPepartment, it has 
bten urged, of this difficulty in verifying the quantity of stock on hand, to 
reject accounts and to make heavy estimates of pro.^ts, even though the 
accounts present no other defects. On the other side, it is argued that the 
certificates by Managers are a poor substitute for ver’fi cation and that parti- 
cularly vhere the rates of taxation or measures of taxation vary from year to 
year, incomes hp,ve been manipulated by either understating or undervaluing 
stocks. Tt has, therefore, been suggested to us that some rules may be devised 
to ensurq; proper and correct ascertainment of stocks for the purpose of quanti- 
fication of income. Tt has been suggested by some that ii may be made com- 
pulsory on auditors to certify the correctness of the stock r4nd not to rely on the 
certificate by the manager; and secondly, that the Income-tax authorities 
chould be given power to check stock lists at or about the time of their prepa- 
ration and to enter premises to satisfy themselves that the stock lists are 
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accurate. • These suggestions are practicable only in the case of businesses 
which can and do maintain stock lists and whose stocks can be taken or checked 
without much difficulty. In the absence of any more workable proposal, we 
suggest that the proposal should be given a trial, if a provision can be made 
in the Companies Act accepting the first part of the proposal and in the Income- 
tax Act for the second part, subject to the limitation that the powers of the 
Income-tax Officer to enter premises should be exercised only after recording 
his reasons for taking the step. 

147. Rules are meant to ('urc remediable defects. Tliey cannot convet a 
defect which is inherent in a system. When, as before stated, the nature of 
the trade itself precludes a verifiable stock list, a set of rules cannot cure the 
(hefect. We see, therefore, iic ioolproof method by which stocks in a retail 
business can be veriheci and, after verification, can be accepted as correct. The 
acceptance of the stock list, if one is prepared by the assei'see, must depend in 
such busine.;ses in a large measure on the percentage of the profit disclosed by 
Id^he businesses and how it compares with the general ex})ectatioi> of profit^’ for a 
Itiinflar business in the same locality; and secondly, on the method of approach 
to the quesiion by the Income-tax authorities. A generous allowance for the 
fluctuations in prices, and an accurate examination of the size of the sales and 
tl)e purchases at eacl^ point of change in prices, will often narrow the difference 
between the estimates of the Income-tax Officer and of the assessee in such 
matters Where the nature of business is such that a standard rate of profit is 
uniformly applied on all purchases of each class and such classes can bo identi- 
^ fled in sales, the method prescribed and followed in the U.S.A. may, we think, 
be used with advantage, in Indian conditions, to arrive at stock valuation in 
the case of ,relail merchants. Departmental Stores, including Chemists and 
Druggists, dry goods stores, etc. The principle is first to increase the cost of 
the goods purchaf-ed by a trad(‘r by the standard percentage applied by h’.m to 
such purchases tc cover profit ^ ex])enses. etc. This brings the cost price on par 
with sale price. If there are no fluctuations in prices, then the realisations on 
sale have only to be deducted from this value and the balance would he the 
selling price of the goods on hand. Reducing this value again by the percentage 
added ])reviouRlv, will oriiig it down to the cost. If, however, there have 
been fluctuat.ons in })rices during the year and these fluctuations have forced 
a lower ])ricc, selling yirice hns to he ‘marked down’ at a rate corresponding to 
the fall. This method can be roughly illustrated thus: 


Goods c-ost . Rs. 1,00,000 

“Mark up” r)0% of cost, to inoludo 33/3/ for profit and tho rest for 

Holling oxpeii.sos, etc. ...... 50,000 

1,50,000 

lefts Goods sold 50,000 

sdd mark downs 20,000 70,000 


Soiling price of goods on hand ...... 80,000 

y deducting fmm tliis total selling price, 33.\ per cent., viz.^ Rs. 26,067. 
closing inventory value is Rs. 52.B83, which would represent cost. 


148. There are obvious difficulties in prescribing this or similar method as 
a cure of the evil of all flat rate a\,sessinents. For one thing, the system pre- 
sumes that a definite rate of j)rofit is earned on the whole or on ever>’ item of a 
class of tiansanctions and that quantities can be determined for each quality of 
the goods sold. Without such a presumption, ‘mark up’ and ‘mark down’ 
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valuations which are to be made for quuniites according to the price tluctua- 
tions will not be possible. Therefore, the system may not be workable in th& 
case of extremely small retail tiaders. But it can be given a trial for assess- 
ments of large Departmental Stores, Chemists and Druggists, dry fruit nier- 
chants, etc., where the goodts can be edass fied and a tabulation of quantities in 
the inventory of part.cuiar goods coming under the ‘mark ups or mark downs 
can be made with some elfort, and if given a fair trial in suitable cases, we 
tbmk, it will give a dividend in goodwill from the public. An honest assessee 
will see in it a chance to prove li.s accounts, and it is quite possible that he will 
so arrange his affairs, if they are not already so ai ranged, as to nxake his selLng 
price a definite increase over cost price, and the Department will gain by the 
improvement in his accounts. Although claiming these advantages* for this 
method, we do not p opose that it should he given the statutory authority of 
lule but would recommend that it might be included in^ administrative instruo-^ 
tions to assessing officers. 

1*10 Under the apxjroved methods of commercial accounting, stuck might 
be valued (i) at cost price, (li) at market price, or (iii) at either cost or market ''' 
price, whichever is lower. The following quotation from Spicer* and Pegler 
in ‘Practical Auditing’ p^ige 170, expresses tlie accountants’ view: — 

“Stock should b -3 valued at cost or market price whichever is lower at 
the date of the Balance .Sheet. In no case should the value be 
higher than cost, even though , the market value has risen,, 

as thfs would result in taking profit befhre the sale is effected 
and the profit earned. On Clie other hand, a fall in the market 
value, due to fluctuation in the price, need not be considered, if 
the value has since arisen. A permanent fall in the value, how- 
over, must be taken into account”. 

The same principles are accepted for ^ock valuation for the purposes of 
the income computation in most countries ^ dbe world. The cost price system 
is the easiest to appreciate. Its effect is to eliminate the goods on hand frorn 
the Trading Account and what is left being the realisation on sale and the cost 
to the trader of such sales, the difference between the two figures is tin* 
profit The valuation at market price is defensible on the theory that 

the trader might as well sell the goods on his hands at the end of the year or 
retain them. If he were to sell the goods, he would realise only the market 
value and that, t^ierefore, is the amount that should be brought' into the account, 
for the. purpose of computation of income. The limitation of the use of mar- 
ket price to the extent that it does not exct‘ed the cost price is due not tb 
anv theory of income, but only to expediency. One cominentatoi puts the 
argument bluntly as 'follows: “If appreciation were taken m valuation, the 
j^rofit shown will be not only profit on goods sold, but also the supposed profit 
on goods unsold and on hand. While the former can be dealt with as such, 
ih '2 latter is contingent upon the sale in fiirture at the prices, which might 

or might not be acujally realised whereas it would be wron*/ to overesbi- 

rnato profit for its actual distribution would lead to depletion of capital and 

the eventual ruination of business, it w^ould not be wrong to uMderestimat(/| 
profit, for. at the riio.si, it would lead to conserving the business resources” 
That this view is shaied by the Courts is clear from tbe follow ing quotatk , 
from hhtghes \"S. JJtting (B G ) and Co. Jft(L (1940 T.T.B. p. f)7 Sup.): “Tl* 
normal method of dealirif; with this item (i.e. asset unsold) would be to make 
it up by calculating cost cr market value, whichever is lower, ol tbe various 
assets represented. The one thing, which it would be obviously wrong to do 
w'ouid be to make up the item by putting on the assets ivs market value, if it 

exceeds cost; that w’ould result in swelling tbe gross profit by bringing in 

as part of the gross profit an unrealised profit”. Another argument against 
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valuing stock on hand at the market price if it is higher than cost is stated 
as under; “If mere appreciation were held to be prodt, profit will be deemed 
to be n^e by holding stock and not selling them’-^^ 

150. The;*e is nothing ii.. the Indian Income-tax Act which either prescribes 
or supports the three pionged practice of stock valuation, nor has the practice 
the sanction of any provision in the Income-tax Acts in U. K., although in 
that country also, the practice has been in vogue without dispute for many 
years and has been supported by the Courts, os we find from the above quota- 
tion. The Australian Act has, however, a provision, section 28 fl) prescrib- 
ing this method of stock valuation. The U. S. A. Revenue Code does not 
merit'on the pratice directly, but it brings it in indirectly, through section 22 
(c) of that Code which leaves it to the Commissioner to prescribe such basis 
wit]) the approval of the Secretary ns will conform as nearly as may be to 

* the best accounting practice in the trade as most clearly reflectin,']; the income. 
TJnliko the Indian Act, ihe American Code describes what is to be understood 
by the terms “cost ]'rice“ and “market price’*. These, however, only repro- 
duce general accountiiij^ principles and we do not thiuk any useful purpose 
would be served by incorporating the definitions in the Income-tax Ad 

151. The system of valuing stocks either at cost or market price, whichever 
is lower, rules out the othhr modes of valuation sometimes found in India, viz., 

(i) the valuation of the goods at one uniform rate irrespective of the 

fluctuations, 

(ii) the valuation of the stocks at a rate reducing Aie cost or maricet 

rates but at certain percentage for margin of safety or as a 

reserve, 

(iii) a valuation made at the discretion of the owner without any regular 

system and without reference either to cost or market price, etc. 

152. In some of the replies received by us, complaint is made against the 

rigid application of the rule that no change should be permitted from the system 
of valuation of stock once employed. objection in effect is based on the 

theory that a business man is the best judge of his own business and, even if 
he considers it necessary to value the stocks in one way in preference to another, 
Government does not lose in the long run, rr what is taken out of one year 
must go into another some time. This argument, however, ignores the funda- 
mental concept of income under the Income-tax Act, w*hich is what accrues or 
arises or is received in any particular year. Any adjustment^ in the interest 
of safety, or as precaution, 'which has the effect of transfc/rring any part of the 
income of one year into another, therefore, violates this concept and is inad- 
missible under the Act, nor is it correct to say that Revenue w'ould not suffer 
in the long run. Revenue would suffer if the rates of tax vary from one year 
to anoSher or if taxation like the Excess Profits Tax is levied for a limited 
period of years only. It might affect privileges, which, as in the case of voting 
pow'er, depend on the payment of tax for a particular year. The Income-tax 

^iwiministrations in most countries, therefore, insist that once one method Is 
Ifected — whether cost or market price or the lower of the two — for valuing the 
r ®ck8 — Uhe same method must be consistently followed from year to year, a 
lljPiange being permissible only wdth the approval of the tax authorities. .Tliia 
Tr not expressly provided in the Indian Act, but section 13 provides that income 
profits and gains shall be computed in accordance with the method of account- 
ing regularly employed by the assessee. A “method regularly employed*^ 
would normally include tfhe method of valuation of stocks also. The Courts 
have supported the view that a method of valuation once employed . cannot be 
changed to suit the convenience of the assessee. Thus, in Re GhouthmuU 
Golapchand (1938 I.T.R. 733) the Calcutta High Court has held fat page 74511 
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that an assessee cannot change over -to market price having in all preceding 
years valued the stock at cost price. Similarly in England, although there is 
express provision to that effect, the Courts have supported consistency in 
ilie system of valuation of stocks. In the U.S.A., Regulation 111 under 
Section 29-22(c) — 2 of the internal Revenue Code as amended by T.D. 5428, 
I.R.B. 1945/1.37. makes the following ivcorninendation: 

“Inventory rules cai not bo uniform but must give effect to trade cus- 
toms which come within the scope of the best accounting practice 
in the particular trade or business. In order clearly to reflect 
income, the inv<‘ntory practice of a taxpayer should be consistent 
from year to year, and greater weight is to be given to consistency 
than to any particular method of inventorying or basis of valua-^ 
tion so long as the iiietlunl or basis used is substantially in accord 
W'ith these regulations.” 

It is, however, open to the Commissioner to allow a change being made if 
an application is made tc him for permission within 90 days after the beginning 
of the taxable year at ti’O end of wh eh the inventory method is to be changed. 

153. In view' of the fact that Section 13 of the Indian Act is sufficient, 
authority for insisting on proper and consistent valuation of stock, we are not 
in favour of introducing any Rules of the kind enacted in the U.S.A. We 
llunk Rucli provisions might fetter the discretion now enjoyed bv the Income- 
tax authorities to make exceptions in deserving cases. Thus, when goods are 
damaged by Are, floods or other natural causes, we undtrstaud that it is the 
practice of Income-tax autliorit’es to allow the trader to reduce the value of 
s^^ock to even below the cost or inarkc't, on the view that l*here is neither cost 
nor market value for damaged goods, their quality having been changed by the 
damage. Again, w'hen tliere is an increment of the stock as, for instance, in 
the case of a stock dealer by the issue of bonus shares, although no actual 
expenditure is incurre-d on such ireremeut the stock including the bonus shares 
are, w'e think, rightly valued at the average for the total of the original and 
bonus shares. 

154. Reftu'ence has been made in Fome n^plies to the ‘first in first oi't’ 
method of valuation. When prices fluctuate violently, it hocomes difficult 
to ascertain the cost of the individual blocks of purchases during th(^ year. It 
has been, therefore, the practice to assume that the stock first purchased is 
the one first sold or used and fhe stock to be inventoried will be that which 
w'as last acquired. In valuing an inventory on the basis of cost or market, 
whichever is lower, the cost of any item by w'hichever method it is determined, 
is compared wdth its market price and the lower of the two is used. ^ It has 
been objected to by some that w‘hen pricos are mounting with an inevitable 
drop to follow% such a system is apt to inflate the profits for tlie year. It is 
suggestod, therefore, tliat “stocks should take into account not only price 
changes but also the change in the volume of stocks and that any apjireciation 
lin the value of the original volume sliould be excluded from profits". We do 
'not approve of this suggestion, which amounts to keeping off the accounts the 

profits attributable to the “previous vear’’ on the anticipation of a drop in prices 
at. a future d.ate ('^onsulerations like anticipated value or a “cushion” vvould, 
a.s we Jb^e already said, be contrary to the jirincijdos of accounting for the 
purpose in vievv. 

155. Some of the replies refer to the ‘individual method’ or ‘pick and 
cIkmisp’ method of stock valuation as distinguished from the Global method' 
and express a preference to the ‘Individual method*. Thest two methods 
were to a certain extent examined by the Madras High Court in 1948, H 
MLJ 525— Referred Case No 33 of 1947, Commissioner of LT. and K.P.T. 



Madras vs. Messrs. Chari & Ram, Madras. On the facts of the case as stated 
by the High Court the method followed by the assessee, a dyestuffs and chemi- 
cals dealer, of valuing fhis opening stock and closing stock “was to take the 
average cost or market value, whichever was lower, in respect of each separate 
article of the stock In the year under consideration, the average cost of 
the opening stock was in respect of all the items lower than the market rate 
and so the assessee valued the opening stock on the average cost basis. “At 
the time of valuing the closing stock with regard to some of the articles the 
market rate w'as lower, whereas with regard to the other articles the market rate 
was higher than the average cost. Therefore, the assessee took the average 
cost as the value of iJhe closing stock for those articles of which the cost was 
^wer than the market rate and adopted the market rate for other articles of 
Ufcich the market rate was found to be lower than the average cost". The 
'Commissioner urged the correct method to be “to arrive at two separate valua- 
tions of the closing stock one iJhe aggregate cost price of each of the articles 
and the other the aggregate of the market value of the same articles and to 
Jtdopt the lower of the two averages". The Court held that the method fol- 
mwed by the assessee was correct, not, however, on the ground that the 
assessee ’s method of valuation of stock better than that preferred by the 
Commissioner but on the finding of fact that the assessee had been regularly 
foUowing the same method as he applied in valuing the closing stock in Che 
year under discussion. There is, however, the following passage in the last 
but 'second paragraph of their judgment, which shows the recognition by the 
learned Judges of the ‘Individual method*: — 


^ “ There is no prov«ion of law or principle according to wJiich the 

assessee could be compelled to adopt either the average cost for 
all the items or #he market rate for all the items". 

The method thus permitted is the ‘Individual method’ ns against the 
^Global method’ suggest(^d by the Commissioner of Income-tax. We see no 
strong reason to hold that this decision of the Madras High Co\irt. will create 
a ^hardship or that it might work to the detriment of ihc* revenue. We are 
informed that the Departmental view’ in England also is opposed to the ‘Indi- 
vidual method*. Tn other w’ords, the Department w’ould insist tliat if an 
assessct'- prefers the cost or market price basis, whichever is low’er, he should 
apply either the cost or market price basis to l>he whole stoede and not one 
method to some items of the stock and another to the other items. In Brigej 
Neumann d Co. vs. Commissioner.^ of Inland Revenue (12 Tax Cases 1202), 
Mr. Justice, Dowlatt supported the contention that parts of tho^ stock may 
valued differently. Section 31 of tlie Australian Act distinctly supports the 
"‘Individual method’: “The value of eac*li article of trading stock (not being 

livestock) to ho taken into account at the end of the year of income shall be- 
at the option of the taxpayer its cost ])ricc or market sidling value or the price 
at w’hich it can be replaced". Regulation 111 of the Revenue Coele of U.S.A. 
prescribes “Where the inventory is valued upon tlie basis of cost or market, 
^Wiichcver is lower, the market value of each article at the inventory date shall 
ne compared with the cost of the aidiicle, and the lower of such values shall be 
taken as the inventory value of the article*’. Thus, tlic U.S.A. practice also 
favours the individual method. 

® 150. Perhaps, the most importo-nt objection to fflie ‘Individual mctliod’ 

is ‘the amount of labour that wdll be in^olved in chocking the valuation, but any 
valuation to be checked calls for a com])arison of values of cost or nuuket iii 
respect of each item, whaix'ver the system of valuation that is employtd. in 
a mercantile concern where the stock comprises various articles. Tlie indi- 
vidual system wdll call for no greater exertion. l^erefore, on the ground of 
Sibour, there is no advantage in the Global method over the Individual method. 
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157. The other objeotion to the Individual method of valuation is on the 
ground that it will vitiate the taxable income by introducing a further cou- 
•ession by way of precautionaiy reserve against later losses. . This argument 
oarries 0he implication that any departure from cost price is by itself a con- 
•ession to such Reserve. As it is not proposed, however, to withdraw that 
ooncession, it cannot be denied that an assessee would be entitled to value hia 
stocks on any one of the three approved methods. The stocks are not one 
inseparable lot, but consist of several items. Each of them was purchased 
individually and would be sold individually. Each item has its own niarket 
value as well as its own distinctive cost value. Therefore, each item of stock 
is capable of being valued separately and we see no sound reason why this 
should be prevented. ^ 

158. It has been suggested that rules should be prescribed as under th^] 
U.S.A. Revenue Code for valuation of stocks. Our attention has been drawn 
in one of the replies to our Questionnaire to the following summary of the 
instructions in that code: — 

t 

*‘(i) Fundamental requirements — 

(a) they must conform to the best accounting practice in trade or 

business ; 

(b) they must clearly reflect income. 

(ii) Two inventoiy valuation bases either of which may be adopted. — 

(a) cost and (b) cost or market value, whichever is lower. 

(Other methods are generally not recognised). 

(lii) In (b), the principle must be applied to each item of inventory. 
Accordingly, a taxpayer is not permitted to inventory the entire 
stock at cost and also at market value and use the lower of t/he 
two results. 

(iv) Dealt rs in securities are allowed a third optional method — market 

only. 

(v) Inventoried goods which are unsaleable or unusable in normal trans- 

actlonB because of wear and tear, obsolescence or broken lots, should 
be valued at hona fide sellmg price less cost of selling, i.e., at 
the actual offering of goods during a period ending not later than 
30 days after inventory date. Adjustment of the valuation on- 
a reasonable basis, not less than scrap value, is permitted in case 
of unsaleable raw materials or partly finished goods. 

(vi) Inventories at cost: The cost of goods produced by the taxpayer 

after the beginning of tfhe year includea (a) cost of raw materials 
and supplies entenng into or consumed in production of the pro- 
duct, (b) the direct labour expenditures, and (o) indirect expenses 
incurred in producing goods, including cost of selling or return of 
capital. 

(vii) The cost of goods purchased during the year means the invoice f' 

price less discount. Cash discounts may be deducted from the 
invoice aii the option of the taxpayer, if a constent course fa 

followed. ^ 

C 

(viii) Where ordinary rules for compxiting cost cannot be availed of, cost 
may be approximated on reasonable basis in conformity with esta- 
blished trade practice. 

(ix) 'rtie system of inventory known as the "base stock" method, 
which consists of valuing at a constant price, all the material 
which did not exceed in quantity the normal stock on hand » 
disapproved. 
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(x) Last-in-First-out Buie. The Laetrin-firet-out rule of inventorj^ 
merchandise is available to any. taxpayer who uses the method 
omsistently, provided their election of the medhod is approved 
by the Commissioner. - 


159. An elaborate system built up by rules is made necessary in the U.S.A- 
. Code by the direction contained in section 22 (c) of that Code to the Commie- 
^ sioner to prescribe the basis of valuation. l^ere is no such direction under 
Indian Act and we have held that dhere is no need to introduce it. To 
our mind, the instructions as prescribed in the U.S.A. import nothing new and 
cannot claim to be comprehensive. All the instructions prescribe the rules 
followed generally in commercial accounting. But commercial practice also 
rives latitude to individual traders to make iwJJuR^ments suited to particular 
M^ditions and circumstances. The elastoil^, ^hich has Its obvious advanta- 
in a country w'liich is still building up its trades and manufactures will be 
lost within the rigid boundaries of prescribed rules. Moreover, the require- 
ments of all trades are not similar and to bring all possible permissible variations 

J 'thin the compass of a set of rules is not only difficult but might also open 
e way for disputes. We see, therefore, no need, at least at the present 
stage, to enforce an elaborate system of rigid rules for stock valuation in this 
country. The Indian Act is already strong enough to iiiRist nu correct vahm- 
tions being supplied. The rules can only reduce this irength, which we think 
is inadvisablo in this country, where modern accountancy training is compara- 
tively new and old indigenous accounting methods are strongly entrenched be- 
hind traditdon and custom. The powers of the Income-tax Offic6?r \inder section 
13 are capable, with proper core, of being used to keep watch on the trend of 
accounting methods, and, for this purpose, it will be sufficient, we flliink, if 
Inconu‘-tax Officers are instructed administratively to observe principles some- 
what on the lines incori’»orated in the U.S A. " Kegulations with variations 
suited to local practice. This ^dll secun* unifomiity of practice and help in 
the gradual training of the trade where necessary. 

L. — Usufructuary Mortgages 
(Qucstiori 23). 

IGO. The law relating to ftie taxability of income derived by a ns\ifruetasr> 
mortgagee of agncultural land is far from satisfactory. The' decision of the 
Privy Council in the Darbhanga case (193.*) T.T.Il. 305) was based on the speci- 
fic exclusion of ‘ bigricultural income" from the Act, independently of the 
•character of Ihe recipient’. But. as pointed out by the Avers Committee, it 
could hardly have been the intention, of fiie framers of the Income-tax Act that 
interest income derived from lending money to land-owners should be exempted. 
Apart from tbf* difficulties creat-ed by the distribution of subjects between the 
Centre and tlie Provincial Legislatures, the justification for tlie exemption of 
agricultural income from income-tax was that the land paid land revenue but 
when a mortgagee of land enters hito possession, he reckons upon realising a 
fair rate of interest on his loan in aMifion to the land revenue burden. So 
much of his income, ns represents the interest differs in no material respect 
from any other kind of interest realisation It would be nnomalous to make 
the assessahility depend upon whether the mortgagee himsedf is in possession 
or whether he leases it hack to the rnorteagor or leases it to other tennnfrS. If 
Bny ffifference is to be niado at all, there may be some reason to justify a dis- 
l^inction between cases where the mortgage deed contains no coiivcnant for pay- 
ment of interest and those where there is such a covenant. In the latter case, 
the mortgagee ean realise from the mortgagor what-ever balance of interest re- 
gains after giving credit to the usufruct of the mortgaged land. From this 
t follows that ffhe mortgagee's claim is essentially one for interest and that 
^ne transfer of possession is merely a mode of discharging it. We would, 
ere ore, recommend the adoption of the advice given by the Ayers Committee 
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Itbat the income derived by a usufructuary mortgagee of agricultural land be 
excluded from the definition of “agricultural income*’ in so far as it represents 
Lnterest payable to him on the mortgage loan. 

161. If the matter is properly appreciated, a provision of the above kind 
should not be held to involve any interference in the Provincial sphere. There 
is in any event no j ustification ‘ for the mortgagee being allowed to escape lia- 
bility altogether with neither the Centre nor the Provinces taxing this portion 
of the' income. To allay any fear on the part of the Provinces, the question 
may well form the subject of an express agreement between the Centre; and 
jthe Provinces. 

M. — Premium on Leases 

(Question 24) 

162. 'Hie practice of taking premia in connection with leases has in recent 
years come so extensively into vogue that it is high time to have definit^ 
legislative provisions made as to their assessability to income-tax. The exist- 
ing law leaves the matter in considerable uncertainty. The reported decisions 
in Indi<'i relate mainly to the grant of mining leases or of leases by zamindars 
and the language used in some of the decisions is largely coloured by the special 
nature of such transactions. In the textbooks and in decisions, a premiuil 

is variously described as advance rent, capitalised rent, or as payment made for 
t*he acquisition of the right u.ider the A difference is sometimes made 

accord’ ng as the lease is for a short term or for a long term, the inclination in 
the latter case being to regard it more as in the nature of a })rice. The dis- 
cussion of the question w’hether premium constitutes income or not has often 
been regarded as concluded by the accountanev point of view’. 

16d. There can, however, he litt'e doubt that the payment of premia 
materially affects the rate of rent and it is not unfair to assume that the 
premium and the rent together constitute the benefit wdiich the les8o»' get« 
out of the transaction. The tendency in England has been in favour of 

regarding piemium as in tlie nature of a capital receipt on the one side and 

an iterr. of capital expenditure on the other side. Tne law in Australia has 
definitelv departed from this view and the .\ustralinn Tneome-tax Act, 

made elaborate provisions in sections 28, etc., for the assessment of the 

benefits derived by a lessor from a lease transaction. Whether we require 

all those ])iovisionR here may be a matter on w’hich difference of opinion is 

pc/5.s:ble ; but we think that premia rec^uved in connection w’ith a lease should 
be treated as part of the lessor’s income It has sometimes been said that 
the question is not of much consequence from the revenue point of view’, 
because if tbr? premium should he treated as a revenue receipt in the hands of 

th,' lessor, it should ho allow’ed as a revenue deduction in favour of the lessee. 

But it is not every lessee who can claim a deduction in respect of rent paid 
by him or of premia paid by him. It wu'll he material only in respect of 
pumises used for business purposes. Even w’cre it otherwise, the matter 
should ho dealt with ns one of principle and not of mere revenue expediency. 

164. If the premium amount is to be regarded as an item of taxable 
receipt, the question arises as to the proper w’av of bringing it to assessment. 
There are strong reasons against including the whole amount in the assessment^ 
for the vear in which payment was received, especiallv if the lease is for a 
terrr. of yeais. Where the lease is nab for a specified term, it may not be 
wrong to take the whole amount of premium into account in the year of- 
receipt. Wlierr- the lease is for a stated period, the fairer method will be io^ 
distribute it over the period of the lease fsee Ahhot vs. Daviea, 11 T. C. 675). 
thofugh this may not be the mathematicallv correct method. If the lease is 
tem.inafed before the expiry of the term fixed, the balance of the premium 
would become chargeable in the year of termination of the lease except where 
it has to be returned to the lessee. The same principles wdll have to be 
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followed in making a deduction in faVour of the lessee in cases in which he 
may be entitled to a deduction. As the payment of premium is often kept 
secret, we are elsewhere in this report (paragraph 184) recommending that 
the Income-ux Officer should have power to ask for a sworn statement in the 
matter and that an obligation should also be imposed on the lease to report 
the fact of payment of premium to the Income-tax authorities in certain 
circumstances. 


N.— Unclaimed Balances 

(Question 25) 

105. This question relates to a suggestion that unclaimed and waived 
Burj)lu6es to the credit of customers, supplieirs and employees, to the extent 
they are made up of deductions or allowances previously allowed as admissi- 
ble LX[ietiditure when determining assessable income may be deemed to be 
“])ro1its” if they have renjajned unpaid for over three years. Some of the 
replies Jiave overI(X)ked the qualifying words “to the extent they are made 
up of fled net ’Oils or allowances jireviously a. lowed as admissible expenditure*'. 
Anything in the nature of capital items like customers’ deposits was not 
intended to he touched at all, nor is it the intention of the proposal that any 
cMjplc^^n- or tiader should be compelled to plead limitation when the person 
( ].titJ(3d io tdairn the' balance comes forward to make the claim even after the 
expiry of the period of limitation. Once these implications are clearly 
under.^t(od, the genera! gist of the replies is in favour of the proposal and we 
reconiniPiid acced'd ingly. A few' of the replies have suggested that such 
items slunild he deemed as profits only if and when the employer or trader 
caj'i'ie-. theiii i:ito liis profit and loss account. We see no justification or use 
for this r(st’'^c*tion. It seems to be tlie widcsj>read practice that such items 
are not carried back into the profit and loss account for long periods. In 
some of the (ilhei re])Iies, a suggestion has been made that if the trader or 
employer does not carry them iiUo the ]>rofit and loss acccoint w'ithin a 
reasonalde ne^-jod, lie should be cc/nqieded to do so to enable them to be 
tr(Mitod as assessable income. There is little difference in substance b( tween 
this suggestion and tlie ])roposal referred to in tlie question. It is more a 
matter of accountancy as to wliich will be the more convenient course. As 
we hav(* indjcatoci th-at theit* is no intention to compel the tradei* or employer 
to plead limitation, we do not attach inueli imporance to the point made in 
some of the n-plies that three years may^nof always he the rule of limitation 
app’icn})h‘ h' ])articular claims. The three ;\ears limit was adopted onlv as a 
convenient working rule. It would also he logical corollary of this rule that 
if and when tlu person entitled to these suspense items claims and is paid them, 
tliey w'iil once again Vie allow’ed as admissible deductions in the year of pay- 
ment. Some of the rp])lies state fhat this is in fact being done by the authori- 
ties even now; but it wall be better to pul it on a legal footing as a course 
anthoiized by the st.atiite or sfatutory rules. 

16fi. A point has been raised that under labour legislation, the unclaimed 
w’ages fund is not the property of the employer and it has accordingly been 
doubted w hetlier that fund can be treated as part of the profits of the employer 
for purposes of taxation. We ‘have not been able to find any statutory pro- 
vision to the above effect in the existing law'; w^e only gather that there is a 
}>ropoRal to set apart unpaid wages ns a separate fund for the l^nefit of labour. I 
If such an enactment is actually passed, this recommendation cannot of course I 
applv to such unclaimed funds based appnrentlv on the ambit of that legislation. | 
Another point, has been raised based apparently on the decision of the Bombay 
High Court in Tejaji Farasrom Kharamuwlla v. Commissioner of Income-tax^ 
Bomhoy (1948 T.T.R. 260) that once a certain sum of money has been eef 
apart as expenses of wages payable to labour, it would cease to be taxable 
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ev6Q if it has not been actuallj disbursed. AsBuming that i^his would be the 
po^on under the existing law, that cannot stand in the way of legislation to 
a ditferent effect. 

O. — SuperannnaUon Fund 

(Queetion 26) 

167. As objection has been taken in eome quarters to the frame of our 
question on this point, as ignoring the distinction between u Provident Fund 
and a Superannuation Fund, we think it will be useful to state the true nature 
and working of a Superannuation Fund as w’e conceive it. In broad outlin* , 
the working of a Superannuation Fund is as under: — 

(a) Deductions aYe made from the salaries or wages of the employees 

and are paid over by the employer to the fund; 

(b) The employer contributes a further sum to the fund; 

(c) These contributions from employer and employee are invested iiiiJ 

the ea])ital of the fund eousisls of the aeeiimulatcil cuiUiibut luus 
with interest addUions, 

(d) On retirement, at a. specified age or on previous incjipacity, the ein 

plovee recenes from the fund a j)ension, based on the salar^^ or 
wage received bv h ni diirir^g Ins period of service \s ith tlu* 
employer ; 

(e) In the event ol an employ(‘e dying befoi-e lu* becomes entitled to 

sujierannuation, his wkIcav, children or (lt‘])e.ndent^ n'c-'i\e an 
ajinuity according to the lailes of tlie fund. 

Ordinarily the trade or utuh'rtaking m connection with which the fund is 
established should be. carried on iii Indiii for lieing e’igibh‘ for rccogiulion by 
the Central Board of Kevauiue; but tlie Board can make an exception to tins 
rule as also v\ith regard to the return of contributions in certain contingem-ies. 
For recognition, tlie Trustees of the Fund should aj^ply in writing to the 
Income-tiix Offieer befo’-e the ^‘uci ol the asses.sment yt*ar foi' ulncli tbn 
recognition is sought. 

168, The Koval Commis.'s.on on liK*<iiiic-lax iiii Kiighu^id) Bllin couhideH'd tla^ 
problem of Superannuation Funds ai’d made certain ivcommendat.ons. In tin 
event of an employee’s contribut cij- Ix-ing returned to him, the ( 'onmiisslon 
recommended that the. emplo;;,ee bhciiiJd jiay ineoine-tax on such (‘oulribution.- 
‘‘at a compounded rate or at an nverag<* of the rate.-, at uliicli la* liable 

while his contributions w'ere being made. The income arising from tlie invest- 
ments of the funds should also be exempt from tax, but if interest is j)aid to an 
employee in addition to Ins returnc.d eontriiiutions (>n the bajjpeiiing ( I a con 
tingency otf-er than death, that interest should then be liable to income-tax in 
the same wa\ as his returned contributions”. According to the Commission, 
the interest included in the amount j»ayab’e at death of the eonfr butor should 
not be taxed because such interest would be indistinguishable from the other 
interest of the Fund paid in lump or periodically to tlie survivors. Tliese and 
other recommendations of the Commission were incorporated in the I'.K. Fin- 
ance Act, 1021, which is the model on wh’eh the relevant provisions of tlni 
Indian Income-tax Act have been framed. Certain clauses of the former Act 
have been copied verbatim in the Indian Act. Thus, clauses (a), (b) and (c) 
of Section 58P of the Indian Act are almost a reproduction of clause^ (a), (b) 
and (c) of section 32 (3) of the U.K. Act; the terms of the provisos under the 
respective sections are also almost identical. 
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l6d. Althougli tile Itoyal dommisision'R report was ih 1620^ and Chap- 

ter IX-A which deals with Provident Fund was iiitfoduced in the Indian Act 
in 1929, the provis'ons regarding the Superannuation Fund in Chapter IX-B 
w'ere not incorporated in that Act till 1939. The objective both of the Provi- 
dent Fund and the Superannuation Fund being the same vu., to provide for 
retirement benefit^ to t^mplo^^ea, provisions under Chapter IX-A and Chapter 
IX-B are in many respects similar, but there are some points e.g., the treat- 
ment of contributions, in which they differ. Thus the contributions by an 
employee to a Provident Fund determine the extent to which the employer 
may contribute to the Provident Fund except for periodical bonuses arid other 
(?outribution6 of a contingent nature. This restriction is waived only in the 
•case of an employee whose salary does not exceed Ks. 600 a year. In the 
case, of a Su]>erannuation Fund however, tiiere is no such restriction, the only 
provision on the point being that in 58P (c) which says “the employer in the 
trade or undertaking shall be a contributor to the Fund”. Contributions bv 
an eiriploy(H*- fn the. Provident Fund are to be a definite proportion of h's salary 
for that year [58 (c) (1)]. In the case of the Bu])erHnnufiition Fund “ordinary 
nninial contribution” is less definite, and although a fixed amount, it is t-o be 
computed with refereiice to earnings (and nnt salary as in tlic case of the P 1' h 
the contributions or the number of members of the Fund. Under sect on 
58-E of th(' Tndijin Act, “the annual «'iC(T(*tion in any year to the balances at 
tlie eredit c-f an employee participating in a recognised Provident Fund, shah 

l) iv dt'emed to have been received bv him in th;it year, and shall be included 

in li s total ‘income for tliat year’ and shall, subject to cert.{iin Ttetrjc 
about amount.s, be liable to ineoine-tax and super-t^ix” There is nof 
pro\'ision afTeciing th(‘ ireatmtuit of eont^'biitions to the BuperanniuiTlKii 
Funds. There is a maximum rate prescribed for int^^rest included in the 

ticcMi nnlatt‘d balance of an e.ni])loyee uj to whieh exem])tion is adimissible^ but 
no such rate is prescribed for Suptu’anmiation Funds. 

170. Even in the manner of granting recognition, there is a distinction be- 
tween a Provident Fund and a Sn])erannuation P''und. In the case of the 
former, the Fund Inis to satisfv the rommissioner that it fulfils not only the 
conditimis bv s(‘r*t'on 5H-(’ hn^ those in tlu-. mb.c, n^mtioned 

in section 58-L. These rules prescribe the limits for contributions, the ]bype 
of investments t-o be made, as also conditions iniended to secun Inrther con- 
trol ov(T file recognition and administratum of Provident Funds. On the. 
(dbei' hand, the Uiuitral Board af Ih'vemie, in accordiiig recognition to n 
Supt'raniinai'on Fund, has merely to satisfy itse.lf tliat the rcijuirements under 
x'ct.on 58-P are fulfilled- It lias been argued under K(*ction 58-0, the option 
lies \\aili i-lie (’cjitra^ Board of Bevenne U> accord n cognition to a ’Sn])erannna- 
lion hTmd or to refuse it and that in exercising such option the Central Board 
of Bevejme. might insist on c(*rtiiui conditions being observed. This con-^- 
tnadion bas('.d n^toTi word “mav” which j)rec'^des tho wn^d “rc'ern’d” in 
section 68-F are fulfilled. It has been argued that under section 58-0, the option 
is mado to depend on the ('lUitraJ l^oard of Heveiiue.’s opm on as to \vhi‘tiu*r 
the hhmil eonijilii’s with llu' requirtunents of section 5.S-P. Therefon'^, if all 
he recinirements of that section are satisfi(‘d, it is doubtful if the. ("entral 
ioard of Revenue can refusi^ to recognise the Fund. Nor can the. power to 

m] )ose conddions regarding the extent of contributions, etc., be iniyiort-ed 
through this option. If the legislature intended that the Central Board of 
Reve.mu* shoidd have the nower of iinnosinc conditions, it would I'nb’.blv have 
said so, as i:( has done in the case of the provisions in req>eot of the Provident 
Fund. There is no doubt a reference to conditions in proviso to section 58-P, 
but even those conditions can arise, we think, in respect only of the three 
eventualities mentioned in the proviso and not in other circumstances inde- 
pendent of these contingencies. 
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1 171. The great majority of the replies reoeiTed by us tp our Questiomaim 

igree to tne suggestion tnat the provisions of the income-tax law in respect 
.'if Superannuation Fund should as far as possible be brought into line with 
those relatmg to Provident Fund. Almost the only objection to the proposal 
coni'^a from the Bengal Chamber of Commerce who think that the. difference 
ill the method and manner of provision of benefits under the two Funds 
would justify the existing distinctions. We do not think this is wholly so. It 
is, for instance, difficult to see why the power gi\en to the Central Goveminent 
to make rules as in section 68-B (2) should not be repeated in the case of the 
Superannuation Funds. This omission is all the more inexplicable in view 
of suh-sectioii, (4) of section 32 of U.K. Finance Act, 1921, on which Act the 
Indian provisions are modelled. Under the English Act, Commissioners 
have been giveji power to “make regulations generally for the purpose of 
carrying this section into effect and in particular without prejudice to 

.he generahty of the foregoing provisions may by such regulations (e) 

provide for determining what contributions to a Superannuation Ihind art^ to 
'e treated as ordinary annual contributions”. In the abse.nce of such rule- 
making power, tlie Central Board of Bevenue will have to accept any contri- 
bnt.on a.-, “ordinary annual contribution” which satisfies the condition that* 

it is a fixcvl amount or ig computed on a definite basis, Secondly, as the 

annual contribution is related not to salary but to earnings, it may be even 
. much ns, if not even in excess of. salary. Also, as no limits liave h(‘(‘n 
fix^ljn the Act for contributions by an employer and no rules can be pres- 
juirler the existing law restricting such contributions, thc^ em]* buyer’s 
lut’ons need not bear any relation to the eanployetj’s salary. Fourthly, 
ohgh the Fund wid be working in India, there is no provision In the 

( nrescnt Act to prevent its investments being made outside the country. We 

think this lack of power to make rules is a serious drawback in tlu' scheme 
jf Supera 11 n nation Funds under the Income-tax A(?t, of which unfair use 
can he noade. Thus, if a firm converts itself into a company and cmyiloys 
the quandom ])<MrtnerK as managers, thus making them ernoJoyees, under the 
scheme of Chapter IX-B of the Income-tax Act the Company can very well 
transfer r»'gularly a large part of its ywofits to a Superannuation Fund, of 
which th»' managers woulfi be benefieiaries and such contributions wmihl be 
exempt from tax. Further, the managers have only to claim commutation of 
their anTiUii.ies and through such commutation receive call or the major part 
of all contributions; such commuted amounts would also be exempt from tax 
(vide Commiaaioner of Income-iax^ Bengal v. Fletcdicr- -1937 1 T. B. 128). 
Doubt has been expressed in x^ertain quarters as to the fecasihi'.ity of such 
evasion on the ground that under the scheme of Riiporannuntion Fund, ‘com^^" 
niutation’ is nci expressly mentioned. This doubt is repeded by the pro- 
viso to Explanation 2 in Section 7 (1) of the Tncom':*-tax Act. where' occur the 
words “in lieu of or in commutation of an annuity**. Thig proviso specifi- 
cally exem]>ts such payment fre/m income-tax. In Chapter IX-B itself, there 
is a refcr^Mice to commutation in s<^ction 5R-V and we think commutation is 
not debarred by the words '*provison of annuities** as used in section C8-^ 
(h) which woLild include any method of payment, whether periodical or in 
lumj>. 


172. That evasion can be practised in other ways also is evident from the 
following extract from “TAXATION” of the 27th December 1947: — 


**It hag long been common knowledge that the device of utilising bene- 
fits arising on retirement as a means of legitimate tax avoidance 



76 


hcuB been becoming increasingly popular. In the main there 
were two ways of reducing tax liability. They were as follows; — 
1. Company A. engages a senior official somewhat late in life and^ 
pays him a comparatively low salary but at the same time <fiyes 
him an agreeuient under which he will, after only a few years' 
service, receive a pension of substantial proportions. By spread- 
ing his remuneration over a longer period in this way the higher 
rates of sur-tax were avoided. 

2.. Company B. effects, on the life of isay its managing director, an en-> 

dowineiit assurance policy for a substantial sum and pays the 
premiums. Under the terms of the contract the managing 
director, or his estate, is entitled to the sum assured only if he 
is still in the service of the company when the benefit becomes- 
payable. The company could treat the premium as an expense 
for tax purposes but because there was a contingency on which 
the sum assured did not accrue to the managing directed or his 
estate, the premiurn could not be treated as part of his taxable 
income. Neverthless if, and when, he did receive the benefit 
it was not taxable in his hands." 

In America also, it would appear that it was the practice for some closely 
held and closely controlled corporations to distribute profits in the guise of 
pensions where the (•oi'|)oration would have distributed the profits direct to 
the oflice^rs concerned w’ere it not for the tax advantages gained , by resort to- 
the pensioji trust plan. To avoid such practices, one of the suggestions made 
\\a» to impose a restriction as to the amount of pension, which caii^be thus 
declared exempt. But, whatever the remedy max' be, it seems to be nnnre- 
ciated that a pension trust should not be permitted to be converted into 
device for paying additional salaries or dividends. 

173. If ioojiholes in the English Act could be used for tax evasion in 
England, in spite of the powers given to the Commissioners under sub-sec- 
tion (4) of section 32 of the U.K. Finance Act of 1921, the danger of such 
evasiim is greater in India, whore even such rule-making powers do not exist. 
W e think that the provisions of the Indian Act wnlh respect to Superannuation 
Funds need to be amplified and a general pow’^er must be given to the Central 
H(^rd of hovenue to make rules or regulations as has been given to the Com- 
missioners in U. K under section 32 of the Finance Act of 1921. W^e fur- 
ther suggest that provision should be made in Act it.scif similar to the 
following regulation 8 of S. A. Fund under the U.K. Act (as amended in 
1931), as an exception to proviso to explanation 2 of sub-section (1) of section j 
7 of the Indian Income-tax Act: — 

“Where any contributions (including interest on contributions if any) 
are repaid to an employed person during his life time or where a 
lump sum is paid in commutation of or in lieu of an annuity, 
income-tax on the amount so repaid or paid shall, exce 7 )t in the 
case of an employed person w’hoae employment was carried on' 
abroad, and in the caae of a person 'who is the widow, child or' 
dependent of an employed* person, whose employment w\as carried" 
on abroad, be paid by the trustees of the fund who shall make' 
auch payment at the rate of one-fourth the standard rate irr 
force for the year in which the repayment or payment is made^ 
and the said tax shall be a debt due from the trustees of the* 
fund to the Crown and recoverable accordingly. " 

The rate of tax in the above quotation would, of course, have to be siiitablv-^ 
adjusted to Indian conditions. ^ 



174. We have suggeBted that the amcndineni should be effected by a 
pro vision in the Act iteelf for two reasons: — 

(i) As a rule cannot override the provision in the Act, the provision cannot 
^ba introduced by a rule as any such rule being repugnant to proviso to section 
'7 (1) will be ultra vires, 

(ii) Even if the proviso to section 7 (1) were amended by deletion of the 
reference to commutation, etc., it is possible in view of the Privy Ck>uncil 
dtKsiBions (in Commiseionsr of Income-Uix^ Bengal vh. Shaw Wallace if Co . — 

'Cl. T. C. 178 — and Commissioner of Income-tax, Madras v. Fletcher — 1937 
l.T.K. 428) that in the absouoe of an express provision to the contrary, com- 
iiiuicci amounte be held as capital receipts in the hands ot the recipieni 
and therefore exempt. We do not think that in taxing the commutation amount 
any violence will be done to the principles ot taxation. Firstly, the receipt ib 
m ettect a return ot the aiuounts exeinjited in the past to the assessee under 
section 15, and, secondly, the payment is in essence an advance payment in 
lump of future annual tiixable income At what rate tiiis tax should be paid 
would, no doubt, depend on the circumstances of each case. 

175. Of tile thiee suggestionB on which views were called for under the 
Leading ‘Superannuation Fund’ in the Quebtioiinaire, the first merely pro- 
poses to restrict the maximum limit to which contributions by employee and 
employer may l)e madt'. Under sretion 15, an emph'vee gels an exemption 
from tax up to one-sixth of In’s toLal income which is 16-2/3 per cent. The 
proposed limit of 25 per cent being IJ times the exempt d limit should leave 
a sufficient margin for individua’. zeal for thrift, and will also restrict the 
chances of abus(*, referred to abo\e. Under the U. K. IU»gulation8, the 
employer’s eontrihutions (including any voluntary additional contributions) are 
fjot t ) exceed 15 T)er cent of salary in the case of an individual. We recoiri- 
mend that suitable ainendnients he made in the Indian Act, incorporating 
the chai'ges above proposed in ('hapter IX-B. 

176. The first part of the secOiid suggestion is \irtuall)- included in section 
58-B according to which the contribution is “treated foi all purposes of the 
Act as if u wer-' a sum to \^hlch tiic provi.sions of seoti(;n 15 apply”. If th»?re 
be any doiibL on flu-, point, it may be removed by suitable amendment to 
make the meaning cli arer Tlie second part of the suggeetaon seeks to bring 
the treatment of accretions to the Siij) *ranniiation Fu id into line with those 
to the Provid^*nt Fund. Tf given tflect to, w(‘ think ihe j)roposal will intro- 
duce a ^'crious difficulty in its admiirstralion. Tf a contributor lives to enjoy 
an annuity under the terms of the C' infract, all interest luirned on the contri- 
butions will be a part of tlie annuity payments wliich he will be receiving froin 
the Fund, and as the taxed ])Mrtion wall not be disf iuguisliahle in such pay- 
menls from the iritaxed one, it i.s likely to sufTer fouble taxation. On the 
other hand, the chances of high rat<‘h of intiTe^t being realised on Trustee 
securities are slight; and as it is also proposed that restrictions placed on 
the type of investments to be allowed to Suj)erannuatian Funds, llie possibi- 
lities of other investninn^s being resorted to are rare. No misuse is, therercre, 
likely to occur in the present circumstance's W’e do not, therefore, inaTie any 
recommendation in respect of the second part of the second sugge stion con- 
tained in the question. 

177. The main opposition is to the third suggestion. Two arguments that 
lend strength to this opposition are:- that the employee may or may not 
actually receive either any benefit or the full benefit accruing fmm the contri- 
butions to the Fund, and that as the contribution is made by the employer 
to the Fund as a whole, no part of such contribution can be earmarked * as 
the income of a contributing employee irt any year and from year to year. 
T^n the case of Provident Fund contributions, on the contrary, the employer 
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contributefi Ap^cifieaUy to the account of the employee proportionately to the 
employee’s contribution and the whole of such acci^tions eventually is received 
by the employee or, on his death, by his survivors. We think there is 
considerable force in these arguments and we agree that provision similar to 
that in seotion 58-E would be difficult to work in connection with a Superannua- 
tion Fund. Itecently, the U.K. authorities appear to have reviewed the 
position with regard to taxation of provision, of retirement benefits to employees. 
As a result of such review, certain amendments were introduced by the Fin- 
ance Act of 1947, particularly sections 19 (1) and 20 (3) of that Act. The 
words of section 19 (1) might lend themselves to the construction that any 
sums paid by a body corporate with a view to the provision of the retirement 
benefits for a director or employee are taxable as his income during the year 
of such payment, in respect of which, under section 20 (3), the director or 
eni])loyee will b(^ able to claim relief if the benefit ultimately does not accrue 
to him or is not likely to accrue to him. But a statutory superannuation 
scheme is specifically excluded from the operation of section 19 (1) as also 
pQjinents juadc to a Superannuation Fund approved by the Commissioners. 
We agree, therefore, that it would be . inequitable to extend the provisions of 
Re(*.tiGTi f)8-E to Superannuation Funds. In taking this view, we are referring 
only to the kind of Superannuation Fund which, appears to us, is contem- 
plated in the scheme in Chapter TX-B of the Act. That scheme does not 
include the other methods of providing superannuation benefits such as are- 
provided through Life assurance. This kind of provision is made principally 
by small employers and other employers, who wish to save themselves the 
trouble of managing a trust fund. The employers thereunder make premium 
payments to Insurance Companies to secure an endowment insurance policy 
or recurring annuities to their employees according to last salary or average 
salary earned by these employees. The insurance is in some instances made 
for a group of employees as a whole or for individual employees. If such 
schemes are at all to be considered, we would suggest that the benefits being 
capable of being traced to individual employees, the contributions might be 
included in their incomes on the lines of section 58-E and that relief should 
be granted in respect of such contributions under section 15 to the extent the 
employee would be entitled to, if the contribution.^ were life assurance premium 
payments made by the employee direct. 

178. In a communication addressed to us, Messrs. Burmah Shell Oil 
Storage and Distributing Co. of India, Ltd., suggest that amendments may 

be made to sections 58-C and 58-G of the Income-tax Act so as to make it 

possible for employees who had retired from their service and of companies 
which maintain a Provident Fund to retain the benefit of the Fund after re- 
tirement. The proposal in effect is as follows: — 

“It should be optional for trustees of Provident Funds recognised under 
the Indian Income-tax Act: — 

(i) to retain as deposits in the Fund subject to withdraw^al on demand* 

in whole or in part sums due to members who have retired from 

employment, 

(ii) to credit or pay the depositors interests at the average rate of 

interest earned during the year by the Fund, 

(iii) to deduct income-tax at the highest rates on sums paid or credited 

under (ii) above and to give a certificate to the depositor showing 
the interest credited or paid to him and the income-tax deducted 
therefrom, and 

(iv) to pay to Government the income-tax deducted under (hi)’'. 
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This is proposed to be achieved by adding to clause (d) of section 58-C (i) 
ta proviso as under: — 

* 'Provided, however, the Fund may also consist of the accumulated 
balances due to any member of the Fund who has ceased to be 
employed and of interest, simple or compound, in respect of such 
l^jilanees \vhere such balances are retained in the Fund in accord- 
ance with clause (g) hereof’' 

«nd by adding to clause (g) of section 58-C (i) the following words: — 

“Except where, at the request of^the employee, the whole or any part 
of the balance due to him is retained in the Fund to be drawn 
by him on demand*'. 

The object of the request has been stated to be two-fold: Firstly, that the 
subscriber’s balance may earn a reasonable rate of interest from investment 
in gilt-edged securities without any effort on the part of the member and, 
secondly, to avoid the risk of loss of capital. It was pointed out by us to 
the company in reply to their letter that, as these retired officers would not 
be getting any salary from the company and would have no employer as such, 
the amount of one-sixth of the salary mentioned in section 58-F would be nil 
and, therefore, the total interest receivable on the balances retained with the 
Fund would be taxable in the members* hands. Thus, the request they made 
would give no exemption from tax on the interest earned. The company 
accepted this position On fliis undertaking we are in synij)athy with the 
•company's ])roposal and, as the object seems to be honestly and straight- 
forwardly to give certain facilities for protecting the hard-earned savings of a 
certfiin class of eTn])l()yees from being frittered away or k\si in indiscreet invest- 
ment'^, we tliink that suitable amendments may be made on the lines suggestetl^ 
above and also in tlie definition of the word “employee’’ in Cliapter IX- A of 
the Tpcoine-tax Act. 

P.— SUPER-TAX ON ASSOCIATIONS 

(Question 27) 

170. The point raised by this question is perhaps not of much consequence 
from tlie i-e venue point of view as the occasions for any escape of revenue on 
■account of the defect ?*eferred to in the question cannot be many. What is 
now the second provi.so to section 55 of the Income-tax Act has come down 
from the previous law where it was the only proviso to section 55 of the 
Income-tax Act of 1922. The problem to which the question ndates arises 
in tile following manner; Unlike a registered firm, an unregistered firm oi 
association of persons may be subjected to a single assessment as a body and 
not individually on its members. This single assessment may be both in 
respect of income-tax and of super-tax. The individual members of such 
associations will also he .subjected to super-tax under the main provision of 
flection 55 in respect of such portion of the Association’s income as they may 
receive, provided that their total income is above the super tax minimum. 
Conceivably this may result in a double levy of super-tax on the same income. 

To avoid this, the }>roviso in question enacted that where the profits and gains 
of an unregistered firm or other a.ssociation of persons not being^ti (fcmpany 
have been assessed to super-tax, super-tax shall not he payable by a fiartner 
of the firm or a member of the association, as the case may be, in respect 
of the amount of such profits and gains as is proportionate to his share. In 
the practical operation of this proviso, a situation like the following may 
arise: An association may have an ificomo of Ids. 80,000 out of which super- 
tax will be paid on R5r. 5,000. A., one of its five members, may have his own 

individual income of Rs. 80,000. His share nut of the Association's incomi*. 
will be Rs. 6,000, making a total income for him of Rs. 36,000. Under the 
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iKain provision of section 55, he will be liable to pay super-tax on Bs. 36,000 
irii?)i]s Bs. 25,000, i.e., Ks. 11,000. But, as the result of the proviso, his 
whole share of the Association's income, viz., Bs. 6,000, is excluded from 
super-tax and he will pay super-tax only on Bs. 5,000, though his share of 
the Association income which suffetd super-tax was only Bs. 1,000 i.e , 
one-fifth of Ks. 5,000. It is to this lacuna that the question refers. We are 
not satisfied that this was intentional. The principle that the same income 
should not be subjected to super- tax twice is right; but, on the facts above 
stated, only Bs. 1,000 of the share pertaining to A has suffered super-tax as 
part of the Association’s income, whereas his whole share is excluded from 
super»tax by the proviso. This result may be avoided if the second proviso 
to section 55 is recast so as to make A liable to super-tax in the ordinary 
course but giving hiin credit on the analogy of section 49-B for the super-tax 
pain by the Association in respect of his share of the Association’s income. 

180. Some of the replies have pointed out that the above situation would 
not arise if the categories of unregistered firms and associations were altoge- 
ther abolished and all assessments made on the individual members thereof; 
but, for the r(*asons w'hich we have already explained in i)aragraphs 96 to 99, 
this is not practicable. 

Q. — Avoidance and Evasion 

(Questions 33 to 37) 

181. Of the five questions grouped under this head, question No. 33 has 
already bee i dealt w’ith (see paragraph 47 supra). Qiieslioii 34 has become 
necessary mainly by reason of the fact that sub-section of section 16 is in 
terms limited to income formally accruing to the wife or minor child of an 
asse.ssee. 4’hc provision is capable of being defeated by transfers in favour 
of other near relatives; and instances have indeed come to our notice of 
attempted transfers in favour of grarid-cbilclren and illegitfimate children. 
'I’hough the question also refers to section 10 (l)(c), no instances of attempts 
to g(‘t round that provision have been brought to our notice and we do not, 
therefore, say anything about it. Many of the readies remind us that it is 

c nmion practice in this country to make presents to young relatives on 
mii m)us ausy)icious occasions and that there is no justHication for condemning 
or !'! tempting to check such practices or throwing doubts on the validity of 
gel mine transfers in favour of such near i datives. 4 his criticism proceeds on 
a misaj)pre}iension of the purpose of the question. Like section 10 (3) itself, 
the question assumes that as between the transferor and the transferee, the 
rransfer is operL^tivo and is not a nominal or fictitious transaction. The justi- 
fication of the provision in section 10(3), even as it stands, is that a person 
who attempts to provide by way of capital transfer for the maintenance or 
convenience and comforts of a person whom he is otherwise likely to have 
mainlained or provided for out of his own income should not, by reason of 
such an arrangement, escape liability to income-tax in respect of income 
which, hut for such capital transfer, would have been received by him and then 
disbursed for the maintenance or advantage of the relative or dependant. This 
reasoning ,a])piies not merely to transfers in favour of one’s wife or minor child 
but equally to transfers in favour of persons standing in n similar position, 
jairticularly one’s grand-children and illegitimate children. The correspond- 
ing provision of the English law includes step-child and illegitimate child 
within the meaning of the term “child”. In view of English ways of life, 
it was j)robably considered unnecessary to include grand-children in the cate- 
gory. TTnder Indian conditions, it wdll be^ safer to include gi'and-children as 
well. It cannot be said to be bevond doubt whetlier cliild will include an 
adopted son in this context. It will, therefore, be better to include an adopt- 
ed son also specifically. . The same reasoning will apply to foster-child, espe- 
|cially in Mahomedan families. We therefore recommend that an explanation 
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may be added to section 16, sub’Seotion (3), to the effect that for the purpose 
of that sub-eeotion, the word ** child'* shall inolude adopted o^d, foster- 
child, step-child, illegitimate child and grandrohild. 

182. The case of nephews who are also referred to in the question stands 
on a slightly different footing because the rationale of the provision in section 
16 (3) may not strictly apply to them. We have, however, come across 
instances in w'hich dispositions of the kind referred to in Coni'Hpiaaioners of 
Inland Jiecenuc v. Clarkeaon-Wehb . (Law Reports 1933—1. K.B. 607) had 
been made in this country, t. 0 ., each of two brothers making similar settle- 
ments in favour of the minor child of the other brother. In the English case, 
Finlay J. was prepared to ignore the form of the trafisaction and hold that 
the case fell under section 20, sub-section (1) (c) of the English Finance Act, 
1922, which, in substance, resembles section 16 (3) of the [ndian Income-tax 
Act. The learned Judge admitted that the case was not free from difficulty 
and it is not easy to say wlmt view would be taken if a similar case sliould 
come up before the courts in India. We notice that this point was raised 
during the debates before the legislature in connection with section 16, sub- 
section (3), but no provision was made for it. So far, arrangements of this- 

(kind have not come up before the courts in this country and it may be y)re- 
sumed that they are not frequent. It is for the Government to consider 
^'hether any specific provision should be made in respect of this class of cases. 

183. The second point referred to in question 34 has become important in 
view of two decisions of the Bombay High Court [Cainbatta's' case 1946 — 

I.T.R. 748 — and in re Shri Shakti Mills Ltd. — 1948 T.T.R, 187). These deci- 

sions have laid str^s on the fact that under the Companies Act, the person 
entitled to a dividend is only the registered shareholder and not a mere bene- 
ficial owner. Where Shares stood in the name of husband and wife, it was 

held (in one of the cases) to follow from the above principle that they should 

be assessed as an “association’* in respect of dividends thereon deemed to be 
distributed under section 23-A of the Income-tax Act. Though the decisions 

themselves did not relate to any question under section 16(3) — and in fact 

the judgment in the first case specifically saved the operation of section 16(3) — 
the reasoning is calculated to limit the operation of the principle underlying 
section 16, sub-section (3) considerably. We doubt if section 16(3)(a)(iii) and 
(iv) or even section 16(3)(b) can in terms be held applicable to a ca.se where 
a person pays consideration to the owner of certain shares and gets them 
tninsferred in the joint names of himself and his wife, or himself and his 
minor child, or of his wife and his minor child. It therefore seems to us 
desirable to make express provision in respect of shares standing jointly in 
the name of a person and his wife or a person and his minor child. The 
appropriate provision will be that where the wife or child became entitled to 

an interest in the shares without any contribution, direct or indirect, by or 

from the estate of the other joint holder (being the husband or ancestor), each 
of the joint-holders must be assessed separately in respect of the dividend in 
pn^rtion to their beneficial interest in the shares. In other cases, their share 
of the dividend should also be treated as part of the income of the husband 
or ancestor, as the case may be. We may have some more observations to 
make on the taxation of income from dividents when dealing with question 36. 

184. Question 35 was posed on the assumption that if the transfer is to be 
ignored for the assessment of the income, it would be logical to ignore it even 
for the purposes of the recovery of the tax so assessed. There is, however, 
a danger that this may indirectly affect the title or interests of the transferee , 
and may, in the event of subsequent disputes between the transferor and the 
transferee, place in the hands of the transferor the power to put the trans- 
feree to harm or trouble. We do not, therefore, think it right to recommend' 
a provision on the lines suggested in the question. An alternative provision,. 
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however, seems worth considering. The use of the word “shall ’ in section 16, 
sub section (3), would probably preclude the Inceme-tax authorities from 
treating the income referred to in the sub-section as the income of the wife or 
minor child. ]f by reason of events subsequent to the transfer, the husband 
or ancestor should lose his properties, there is no justifiable reason why the 
income accruing to the wife or minor child should not be independently assessed 
in the hands of the wife or minor child, as ex hjfpotkesi the property or in- 
terest yielding the income is theirs. In this view, it may be legitimate to 
provide that if the tax in respect of the income of the wife or minor child 
cannot be recovered from the husband or the ancestor, as the case may be, 
the income may be independently taxed as that of the wife or minor child and 
the tax so fixed "may be recovered from their property including the trans- 
ferred property. The corresponding provision in the English law goes further 
and recognises the ultimate liability of the transferee by declaring the trans- 
feror’s right to reimburse liimself from the transferee’s estate (section 20 (2) of 
the English Finance Act, 1922). 

185. Question 36 was framed in the terms in which it runs because we 
felt that it was not within our province to deal with the question of the right 
or the wrong of the practice of blank transfers of shares and securities. We are 
only concerned with the repercussions of the practice on income-tax administra 
tion. V/here neither the tj*ansferor nor the transferee will reveal the fact of 
the transfer and the Income-tax Officers does not become ^iware of the 
transfer, the assessment in respect of the dividend or interest must continue 
to be made on the registered holder. Where the fact of a transfer is disputed, 
the matter will have to be determined by the Income-tax Officer like any other 
question of facd. The only matter that the law can provide for is as to the 
course to be adopted by the Income-tax Officer when he finds that there has 
,ifi fact been a transfer but that the shares have not been registered in the 
name of the real transferee. Independently of any question of registration, 
the obviously fair course, wherever the registered holder is nob or has ceased 
to be the beneficial owner will be to treat the transferor or registered holder 
as a bare trustee and the real transferee as the beneficial owner and it will 
follow on general principles that the dividend or interest on the transferred 
shares or securities must be assessed as part of the income of the transferee 
or real owner except where the transfer itself is ex-dividend [see Calico Printers* 
Associaiion v. Commissioner of Income-tax, Madras — (1948) 2 M.L.J. 536]. 
It is not clear wlieihiT the reasoning of the Bombay judgments referred to in 
paragraph 183 supra will preclude the adoption of this course. In any event, 
the stress there laid on the technical significance of the word “dividend” 
may give rise to administrative difficulties in giving effect to sections 16(2), 
18(5), 20 and 49-B which specifically refer to “dividend”. For instance, it 
will be an anomalou.s situation if the unregistered transferee of shares can be 
assessed as beneficial owner, but he cannot claim refund or credit under section 
49-B because he did not draw the dividend as such. A question may also 
arise whether the shares even though not registered in the beneficial owner’s 
name may be sold for realization of income-tax due from the beneficial owner. 
It seems desirable to make specific provision in respect of these matters. To 
this end, a chouse may be inserted in the definition section to the following 
effect: — 

‘Shareholder’ is the person beneficially entitled for the time being to 
the share or to ihe dividend payable in respect thereof.” 

186. In paragraph 183 supra, we have referred to the Bombay judgment 
wherein it was held that if shares stand in the name of two or more persons, 
they may have to be assessed as an associatioit, so far at any rate as an assess- 
ment under section 23-A was concerned. The reasoning of the judgment may 
have a wider application as well. The anomalous consequences of this method 
of assessment were pointed out' by the Ayers Committee in Chapter III, section 
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4 of their Eeport. They said “Consider the case of a man with a salary of 
Es. 12,000, he and his wife receiving Es. 1,600 from investments in their 
joint names. In th.s case the husband and wife being treated as an “associa- 
tion of individuals , a shareholder can cdain; refund of the whole tax appro- 
priate to the dividend although the husband’s rate of tax is one anna in the 
rupee*' (as the law then stood). The anomalies will be even greater under the 
presejit law. The case of Inisband and wife has no doubt been provided for in 
section 16(3), but take any other case of two or more persons purchasing or 
■ holding shares jointly or even inheriting them. It’ certainly could not have 
been the intention of the law that there should be a separate assessment on 
them as an association, while there may be Individual assessments in respect 
of their other income, and as section 23(/))(b) deals only with unregistered firms 
and not with associations (other than firms) the share of (he dividend received 
by each member of this group cannot be aggregated with the individual income ^ 
for purposes of income-tax (though this may be done for the purpose of super- 
tax unless the association has itself suffered super-tax). It is to avoid such 
anomalies that section 9(3) was, on the recommendation of the Ayers Com- 
mittee, added in 1989. The sub-section runs as follows: — 

“Where the property is owned by two or more persons and their respec- 
tive shares are definite and ascertainable, such persons shall -not 
in respect of such property be assessed as an association of persons, 
but the sliare of each such person in the income from the propeity 
as computed in accordance with this section shall be included in 
his total income." 

In the illustrations above given, the persons in whose joint names the shares 
may stand will hold them as co-owners and the principle of st'cdion 9(8) must 
be applicable to them. But, as has happened in a lew olher instances, this 
principle was not la.d down in the Act as a general princiy)le applicable to 
various kinds of income, but was added as part of section 0 which relates only 
to assessments of income from property. Income from dividends is assessed 
not as income from property but as income from “other smjrces". It s(*eTri6, 
therefore, necessary to remove sub-section (3) of section 9 from its present 
place and ehact it as an independent provision applicable to all kinds of income. 

To make the statement of the law complete, it may be necessary to add two 
more provisions on the following lines: Where shares in companies stand 
registered in the name of more than one person, they shall bo deemed to be 
held by them as co-owners and the income derived by them by way of dividends 
on such shares shall, subject to the provisions of section 16, be assessed in tlie 
manner indicated in what is now section 9(3). As section 9(3) requires the 
respective shares to be definite and ascertainable, another clause to the follow- 
ing effect will be necessary : In the absence of evidence as to the respective 
beneficial interests of persons in whose name shares may iointly stand, they 
shall be presumed to be entitled to equal shares therein. To enable the Income- 
tax authorities to obtain information as to the beneficial ownership of shares 
not merely for the purposes discussed under question 36 but also for many of 
the purposes dealt with under the head “Private Companies", it seems neces- 
sary to insert in section 38 a provision similar to rule 11 of the First Schedule 
to the English Finance Act, 1922. The rule runs as follows: — 

“Any person in whose name any shares of a company are registered 
shall, if required by notice in writing. * * * * state whether or 
not he is the beneficial owner of those shares and if not the bene- i 
ficial owner of those shares or any of them, shall furnish the name 
and address of the jerson or persons on whose behalf the shares 
are registered in his name." ^ 

The English rule goes on to enact a penalty for non-compliaiico, but that part 
of the rule need not be reproduced here as section 51(c) w'ill attach the penalty 
once the provision is inserted in section 38. If, however, it is preferred that 
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instead of a prosecution under section 51, the Income-tax Officer should have 
himself the power to impose a penalty, provision may be made accordingly. 
The Ihiglish rule provides that the defaulter shall be liable to a penalty of 
twice the amount of super-tax that would be chargeable at the highest rate in 
respect of the amount of the income apportioned to such shares. 

187. The second part of question 3*6 is covered by the above remarks and 
it is not necessary to say an^'thing more about it. But in^ the first part itself, 
there are two more possibilities referred to, namely, attempts at cone<^aling 
profits made in share dealings and at claiming genuine or fictitious losses while 
concealing profits. These are questions of fact on which no general observations 
or suggestions can be usefully made. Some help in dealing with them may 
be provided by law if the suggestion that we have made in paragraph 134 
supra is accepted, namely, that brokers may be subjected to an obligation to 
give information to the Income-tax authorities in certain circumstances. 

188. Question No. 37 was framed in the light of a suggestion made apparent- 
ly witli reference to the wide terms of section 26(e) erf the Australian Act which 
includes in an employee’s assessable income all benefits allowed to him whetliei 
the benefits had come “in money, goods, land, meals, sustenance, the use of 
premises or otherwise”. The Indian Legislature has not strictly followed the 
test laid down by the House of Lords in Tennavt v. Smith (L.R. 1892 A.O. 
150) that the advantage must be capable of being turned into money before it 
can be assessed as part of. one’s income In any view, so mucTi of any allow- 
ance as falls within the tc'rins of section 4(3)(vi) will of course be exempted. 
Section 7(1) includes “perquisit(‘s or profits” in the definition of “salaries”. 
It cannot be said that some of the items specified in quest ion 37 nu-p\ not be 
comprised witliin the scope of the expression “perquisites or profits”. In 
Incomv-tacr CommiHsioner u. Eev. J. C. Manry (1942 I.T.B. 205), the Allaha- 
bad High Court held that allowances paid by a Mission to one of its en.'ployees 
for the (alucation of Ins childiHUi would la* comprised w’thin the expression 
“perquisites or profits”. Many of the replies to our Questionnaire staled that 
there is little evidence of any serious attempts at avoidance of taxation by resort 
to the ways mentioned in this question. They also expressed an apprehension 
that ajny attempt to cast the net of taxation wide w ith a view to include such 
cases may be hard upon poor employees who may be kindly treated by their 
employers. As the meaning of the expression “perquisites or profits” in section 
7 has not so far been crystalised or unduly restricted by decisions, it seems to 
us that no special provision need be made for the present to meet cabes of the 
kind referred to in this question. 

R. — Bankruptcy and Winding up 

(Questions 39 and 40) 

189. Question 39 raises a po'rt of substantive law and question 40 ore 
mainly of procedure. When a person hcc(unes bankrupt, the l'ankrupt(*y Law 
(section 49 of the Presidency-towns Insolvency Act and section 61 of the 
provincial Insolvency Act) provides that all debts due to the Crown 
shall be paid in priority to all other debts except the claims specified 
in clauses (b) and (c) of section 49 of the Presidency-towns Insolvency 
Act and clause^ (b) of section 61 of the Provincial Insolvency Act, which alone 
shall rank pari passu with debts due to the Crown. It is not our intention to 
recommend any change in this part of the law, though it may be noted that 
under the English Bankruptcy Act, the priority is more limited. When n 
company goes into liquidation,' the Indian law substantially follows the English 
law; and only a limited provision for prioritv is made in respect of revenue, 
taxes, etc., because prioritv is allowpd only for so much as was due from the 
company on the dates specified in sub-section (5) of section 230 and has become 
due and payable within the 12 months next btdove those dates (see the con- 
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cludiDg words of section 230(l)(tt) of tiie Indian Companies Act). The 'items 
of debts entitled to rank pari passu with Ciown debts are larger in number 
under the Companies Act, but it was not our intention to raise any question 
dn relation thereto. In the present state of arrears in Income-tax assessment, 
the words above quoted from section 230(l)(n), imposing a time limit, are 
likely to embarrass the administration seriously. 

190. InGovernor-Geveral „ Shiromani Sugar Mills Ltd, (1946 I.T.R. 248), 
the hedoral Court held that no general priority ca>i be claimed in respect of tax 
due in winding up proceedings, on the basis of iiie prerogative right giving 
priority to Cro\*^n debts generally and that the priority admissible is 
only that allowed by section 230 of the Indian Companies Act. With 
reference to the time limit, the facts of tliat case may be noted to 
see how the claim of the Income-ta^ Department is likely to be aflFected in 
practice by section 280. The dates indicated in section 280, sub-section (5v 
are (a) in the case of a company ordered to be wound up compulsorily, which 
had not previously commenced to be wound u]) voluntarily, the date of the 
winding up order, and (b) in any other case, tlie date of the commencement 
of the winding up. In the Shiromani Sugar Mills case, the assessment related 
to profits alleged <o have been made in the year ending 31st May 1940. The 
assessment year wa.s therefore 1941-42, but the order of assessment was made 
only in February 1948. A petition to wind up the company had been presented 
on 26th NoVernber 1941, a provisional liquidator had been appointed on 7th 
December 1941 and a winding up order had been made by the High Court on 
17th April 1942. The Court held on the above facts that the tax was not 
due from the company on the date of the winding up order and that therefore 
even the limited priority permitted by section 230(1) could not be claimed 
in respect of it. In Durga Prasad v. Secretary of State (1945 I.T.R. 285 at 
p. 289), the Privy Council observed that iiieome-tax is due “w^hen demand is 
uade under section 29 and section 45; it then becomes a debt due to the 

Irown". In Secretary of State v. Official Assignee (1937 I.T.R. 677), the 

Judicial Commissioner’s Court of Sind held that even income-tax not assessea 
on the date of the adjudication order would be entitled to priority under section 
49(1) of the Presidency-towns Insolvency Act; in support of this view, the 
observations of Mellish L, J. Exp. Kemp L.R. 9. ch. App. 383 were relied on. 

We do not pause to consider the correctness of the Sind decision under the 

Insolvency Act; the language of the Companies Act will not permit of any 
sucli construction, “^lellish L.J. emphasised that before a debt can bo said 
to be due, a sum certain must have become due and though not presently 
nayable, it must be payable in all events. According to the dictum of the 
Privy Council and the decision of the Federal Court above referred to, income- 
IX Chnnot be said to be due before assessment. As income-tax is payable out 
of the profits, it may be said that there is justification for the rule, long recog- 
nised in England, that priority should be given only in respect of one year’s 
tax. But, under the corresponding provision of the English Law (section 264 
(4) (a) of the Companies Act), the difference in language would seem to. allow 
preferential payment of one year’s assessment if assessed for a period ari^erioi 
to the winding up, notwithstanding that the assessment is not made until aftei 
he winding up. (See Gowers vs. Walker — Law Reports 1980 1 Chancery 262). 
;t seems to us that the language of section 230, sub-section (1), of the ludiar 
Cojnpanies Act should be amended at least to the extent of makmg the sarrH 
view possible in Ijidia. Whether the period for which priority could be claimed 
can reasonably be extended to more than one year, is a matter on which there 
is room for difference of opinion. Such a situation can no doubt be avoided 
if the Income-tax authorities will be prompt in the assessment and realization 
of the tax, but we have got to take the Department^ with all its linytations and 
it will be too much to ask that special attention should be given to company 
cases merely on the contingency of a possible liquidation supervening. 
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191. It will be desirable also to make express provision for tax leviable 
respect of profits (if any) earned after the commencement of the winding up or 
bankruptcy. In in re Deni Felkai Mining Co. Ltd. (1934 1 Chancery 406) it 
was held that payinent o^ the tax in such circumstances can be directed by the 
Crairt to be made in its discretion as part of the “costs,* charges and expenses 
of the li(}uidation and that the question of priority also was within the Court’s 
discretion. W.hat exactly will be the position under the Indian law, whether 
income-tax due in the above circumstances can be regarded as failling within 
' costs and expenses of the winding up*’ within the meaning of* sub-section (3) of 
section 230, is not clear. 

192. Dealing next with the^ procedural point laised by question hJo. 40, 
it can scarcely be denied that it is important for the Income-tax authorities 

I to become aware at the eardest possible opportunity of proceedings in bankruptc-? 
or by way of liquidation becaualf, apart from any question of priority, the State 
must be enabled to realise its dues in full at least when assets are available 
and as much of it as possible when the assets are deficient. Some of the 
replies have stated or assumed that the receiver or liquidator may be personally 

Miable if he does not provide ior the payment of taxes, etc., before the coiii- 
pletion of the proceedings; but it may not always bo worthwhile for the State to 
pursue the receiver or liquidator; and, apart from statute, the receiver or 
liquidator may be personally liable only if with notice of the claim in respect 
of the tax due to the State, Tie distributes the assets without making provision 
therefo'- (see In the matter of the Watchmakers' Alliance and Ernest Oodde'a 
Stores Ltd. — 11 Tax Cases 117). Very probably the same condition will be 
necessary to enable the liquidator to recover the amount of tax from any cen- 
tributory to whom the assets may have been wrongfully paid (see In re : AiU dl 
Ltd.. 1933 1 Ch. 323). Some of the replies have suggested that it is tni 
business of the Income-tax authorities to be on the look-out and complete th 
assessment as early as possible, so as to enable themselves to prefer a claim 
in good time either to the receiver or liquidator or to the court concerned. We 
do not think it right to impose this kind of alertness on Income-tax authorities, 
or, at any rate, to make the Government bear any loss arising from their failure 
to act with such alertness. It seems to us desirable to provide either in the ^ 
Income-tax Act itself just after section 25(2) or by appropriaie rules under the 
Dankruplcy law and under the Indian Companies Act that a receiver or liqui- 
dator sliall within a specified per’od aftc^r his appointment or taking charge, 
gi^c' noiic-e of that fae-t to the proper Income-taK authority and on hearing from 
him, shall set aside, out of the assets available for the payment of the tax, 
assets to the value of the amount notified. Such provisions are particularly 
necessary in the case of non-pnblie limited companies because, in their winding 
up, the proceedings can be managed without cany delay and with the minimum, 
of publicity. That such provisions are nothing abnormal or out of the w'ay 
will b(‘ seen from the fact that clear and elaborate provisions to tliat effeed have 
been enacted in section 215 of the Australian Income-tax, 1936. A similar . 
provision may well be introduced in the Indian Act, as it provides both forf 
notice to the Income-tax authorities and for the obligation of the trustee to 
comply with any demand on behalf of the revenue as wtdl as penahv for (hdaidt. 
As regards the liquidation of non-public limited companies, it may also be 
worthwhile to introduce as part of the scheme of section 23-A provisions coi|fes- 
ponding to sub-seelions (5) and (6) of section 31 of the United Kingdom Finance 
Act of 1927. After providing that notices required to be served on the com- 
pany shall be served on the liquidator, sub-section (o) enacts that the liqui- 
dator shall be responsible for doing all matters or things required to be done 
by or on behalf of the company and the liquidator shall be responsible for the 
due payment of the super-tax 'pavable by or recoverable from ibe company”. 
The -.xpanded definition of “Dividend” [section 2(6) (A) (c)] may not s -ilice 
lo achieve all that the suggested provisions can achieve. 



S. — Submission of Returns 


(Question 28) 

K)3. One of the principal wavs of practising fraudulent evasion is when 
peo2'>U doliberalel;^ understate their income in tlie Hot urns submitted by them, 
or seek to sup])ort such claim by false accounts. There arc, however, many 
people who shrink from making a deliberately false statement, but can reconcile 
it with their conscience to defraud the revenue by mere i')assive neglect. Many 
send no Returns at all, hoping that either they will escape notice altogether, 
or that if an official assessment is made, it would be less tlian their real profit. 
At the worst, if the -official asstssmcuii exceeds their rc^al income, an appeal 
can always be pioferred. If assessces in the to(l‘ ranges of income are tempted 
to evade i!icome*tax because of the steep grades of lax rates, those in the 
bottpm ranges are tempted by the p7’Osi)ect tliai they may escape notice or 
detection altogether. They accordingly prefer not to make a Return. In 
some ‘instances the ^omission to make a Return may result from carelessness, 
ignorance or inability to understand and correctly to fill up the form. The 
conduct of the assessce may thus occupy any position in the scale of dishonest 
practice, ranging from something only slighth’ less than complete lionesty 
down to absolute fraud. The tw'o objects to be kept in view are — 

(a) to secure a Return from every person liable ; and 

(b) to dissuade or deter tax-payers form making incorrect Returns. 

Both these purposes have to he attained mainly by coercive powers or 
sanctions kept in resejwe, if not actually used. 

194r. lender the Indian Law, as it stood prior to 1939, there was no obliga- 
tion on the asse-isee, baviyi^ an asscssabk income, to siibmit a Return unless 
seiwed by the IijComc-tnx Depart iikuiI witli^a sj>ecifi(‘ notice caibng for a 
J-Utum. The onus of notb\ing liability wtis thus not placc'd on tlie assrsseti 
and it was left to the Income-tax .autliorities to make an (.ffoi't to gallu'r inform- 
stion On the basis of ^^luch notices could l)(‘ issued calling u])on persons appa- 
rently liable to tax to submit a Return. Kven ^^la‘n lia'uilily was (‘stablished , 
tlie Tncome-iax UfTierr liad no |/ow»r of assrssmenl beyond tlie current and one 
n: ^'ceding year. This ])oint was noticed in tin* Ayer> f '’oinmitlec^ Iteport, 1930, 
id the Committee considered that, as in the United Kingdom, every person 
ho had an income liable to tax should lie required bv law to makt* a Ittdurn, 
ibjeet to a penalty for failure, wiu^iher or not an indisudual notice to mal:e 
ich a Return had been served upon him by the Income-tax Officer. Public 
)tice of the requirements of the* Act, they recommended, sliould be given by 
an announcement in (he Press and by other suitable means, wberrver necessary. 
They further thought that in the casf of a person ])rov 0 d not to he liable to 
tax, the penalty should be exigible only if be fails to comply with the specific 
notice requiring liim to put in a Return (see section 2, Chapter XIV of the 
Report) . 

,195. In pursuance of the above recommendation, the Amendment Act erf 
!1939Tnsftrted section 22(1), under which it was laid down that “the Income-tax 
Officer shall, on or .before the lat day of May in each year, give notice, by 
publication in the Press, and by puhlical ion in the prescribed manner, requiring 
every person, wffiose total income in the previous year exceeded the maximum 
amount which was not chargeable to income-tax, to furnish within such period, 
not being less then 60 days, as may be specified in the notice, a Return in the 
preserved form and verified in the prescribed manner, setting forth his total 
income and totfd world income b Failure to submit a return in response to a 
general notice, under section 22(1) was not made a penal offence under section 
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51 of the Act, but such failure was made punishable by the imposition of 
penalty under section 28, which lays down that where the Income-tax Officer 
was satisfied that any person had without reasonable cause failed to furnish a 
Return of his total income, which he was required to furnish by a notice under 
Bub-section (1) of section 22, or without reasonable cause failed to furnish it 
within the time allowed and in the manner required by such notice, the Income- 
tax Officer may direct that- such person shall pay by way of penalty, in addition 
to the amount of income-tax and su]>er-tax payable by him, a sum not exceed- 
ing times that amount. Even this penalty is not exigible in all cases 
because, under i)roviso (a) to section 28, no penalty for such failure to furnish 
a Return of the iotal incoTiie shall be imposed on an assessee whose total 
income is less than Rs. 3,500, unless he has heeu served with a notice under 
snb-sectiori (2) of section 22. The assessee was thus shewn a concession 
^ where it could be presumed ihtil he had made a horia fvVe mistake. 

100. Ill 1039, the maximum amount whicli was not chargbaWe to tax was 
Rs. 2,(K)0, and it was pri sumed that the assessee could be regarded as having 
made a bona fide mistake if his income was actually 'found to be under 
Rs. 3,500. But such bona fide mistake could not be ptesuined whore there 
was an error of more than Rs. 1,500. At present the maximum amount not 
chargeable to tax is fixed at Rs. 3,000, with the result tb.it the margin of error, 
which the law condones, has now been reduced to only Rs. 500. . We consider 
that instead of having to amend proviso (a) to section 28(1) every time the 
Finance Act changes the minimum fixed for income-tax liability, it w'ould be 
^desirable to make a s(‘lf-adjusting provision by enacting that no penalty for 
failure to furnish a Return under section 22(1) shall be imposed on an assessee 
wdioSL total income does not (*xcoed the maximum amount not chargeable to 
incoine-ta.x b\- mov(' Ilian IN. 1,000. 

iOT. \Vn iia\i' nonsidereil wla tb. r we slionld not have a provision' on the 
Ilia-, of ‘Crlion 101 (d' the Australian Incomo-Lax Asse^sl^ent Act, 1030, under 
liicU “evci'N jarsou shall, if najuii-ed by the Commi ssioner by a notice pub- 
’isli 'd in tii' (ia?iclle, fur.'isli to* the Commissioner, In the prescribed manner 
within the time sjiecified in the notice or such extended time as the Commissioner 
may allow, a Return sigiual h\' liim, belting forth a fi-il and eoin])lete statc- 
rncnl of the total iiK'omc derived by him during the' year, of the income and 
of an^ dtahu'tions claimed b^' liini". It will he nolieed that under this pro- 
vision it is not left to any ])erson to decide for himself whether his income is 
Jiabb- to income-tax or not. Hut under llu iproviso to * that section, the 
Coinmissioner lia., been given power to exempt from lialnlitv to furnisli Return 
such classes of persons not liable to pay tax as be thinks fit. Any person 
so exempted need not furnish any Return unless he is required by the Cora- 
mi-^ioiHM- pi do so. \\'(‘ are of opinion that ihe prineipb* of this section might, 
with advantage, be adopted in this country. Althougli in view of the prevail- 
ing state of poverty in India, it would unreasonahle U) call upon each and 
every person either to submit .a Return or to obtain from the Income-tax 
Oflicer a ^‘crtiticate of his non- liability to income-tax, there is, in our opinion, 
considerable scope for loss of revt nue if the liability to submit a Return w’as 
imposed only on persons who consider themselves liable for the payment of tax. 
Many persons may honestly believe that their income does not reach the 
maximum amount not chargeable to tax ou the assumption that they 'were 
entitled to make certain deductions which, on scrutiny by the Income-tax 
Officer, may not bo found to be allowable. It is thus possible that the actual 
income may exceed the non-taxable limit. The m.arginai tax-payer can thus 
get away and take the chance of his existence or taxability not bring discovered 
by the "officers of the Department. The advantages of such waiting tactics 
will, to Q certain extent, be diminished by tlie possibility (wffien he is discovered) 
•of his being taxed for several years together under section 34, and the amend- 
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ment recently made in the Act on our recommendation will make it even les^ 
worth his while. But to some extent the position may be remedied by adopting 
in principle the provision of the Australian Statute. We think, how^ever, that 
instead of leaving it to the Income-tax authorities to exempt from liability to 
furnish Return such classes of persons not liable to pay tax as they tliink fit 
Jas in the Australian Act), a definite limit may be laid down in the Statute 
I itself, and it may be provided that the Income-tax Officer may require every 
person to submit a Iteturn if his total income in the previous year does not 

fall short of the maximum amount not chargeable to income-tax by Rs 500. 

This provision, together with tlic suggestion we have recommended in the 
preceding paragraph, would allow for a margin of error of Rs. 1,500 before a 

person becomes subject to a penalty under section ‘28 of the Act, or to a 

prosecution under section 61 as recommended in the next paragraph. At the 
same time, it would enable the Department to deal with cass whicli the marginal 
assessees may honestly or othenvise regard to l6e exempt from income-tax, 
but which on exahiination may be found liable to pay income-tax. 


198. Bui the real difficulty that has faced the Deparlment is how*^ to ensure 
that those who are liable to submit -a Return do in fact do so. The sanction 
behind any requirement of law is the penalty whicli might be imposed for a 
breach of that law. We have niixioiisly considered wlierher failure to submit 
a Return in response to a notice under section" 22(1 ) may not be made an 
"offencej. Opinion on this point was very sharply divided, the majority, however, 
being of the view that it should not be made an offence punishable under section 
51 of the Act. In the present state of illiteracy and ignorance, it may, perhaps^ 
be too drastic a step to make snch "failure an offence. The reasons which 

( induced the Legislature in 1939 not to make stich a failure an offence and to 
make it punishable only w'ith penalty under section 28 have, perhaps, not 
become less forcible today. But w^e w’ould recommend that failure to submit a 
Return under section 22(1) may be made an offence if the income of the 
persons is found to exceed the maximum amount not chargeable to income-tax 
by more than Rs. 2,000. With a margin of Rs. 2,50(i, ro honest assessee w’ill 
be penalised and the dishonest assessee deserves no consideration in the way 
of exeiuptioii from prfisecutiou for non-submission of a Rr turn under section 
22(1). Once an assessee has been found, in spite of tlie fadurc* to submit, a 
Return under sectio?i 22(1),. Ihi're is no furtlua- dilbeolty as such a person 
would lie served with an individual notice under sub -octiou (2) of sc'ction 22, 
the failure to coinplj^ with which attracts niore serious consi quenecs. 

199. Many of the replies w’c received stres.sed the desirability of pow’er being 
given k> the Jns])(3etorat(* staff to ixaininc the l)ooks (ff account of potential 
jpBsessees and to take sw’om statements from them. We think there is a good 
deal to 1)0 said for liaving tljc staff armed with the iieecssarv ])ow'u‘s An 
objection which is likely to be raise*-d against such a proposal is that such staff 
might exercise their power to the harassment of the public; but wc think that 
this objection on the score of possible harassment can be carried too fai*. The 
moment a notice under section 22(2) is served on an individual, he w’ould be 
bound to submit all his accounts to the Income-tax Officer and give a swoni 
statement. TTow'ever, in ordei that all and sundry muN not be served wdth 
notices under section 22(2), it w^ould be desirable to empower the Inspectorate 
staff to examine the accounts and to take sworn statements from persons whom 
an In.spector has rea-.onahJo grounds to believe to be T)fTsons with a taxable 
income. If the Inspector is given power to obtain a stateme7if on oalli about 
a person’s income, it w’otild be a poiejii factor in discovering new asfieBsees, 
a deliberate false statement would render the person liable to prosecution. 
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200. Jt has sometimes been suggested that a tax-payer may be indirectly 
compelled to rhake a Beturn or disclosure by imposing a high assessment in 
the dark when he has not made a Return; but this course lias never been regard- 
ed as satisfactory (see Income-tax Committee Report, 1905, paragraph 28). 
The position will, of course, be different if year after year a person prefers 
to pay up what he is charged rather than make a disclosure of his true income.^ 
Such conduct may justify the inference that his income is not likely to be less 
than the amount for which he is assessed. The success of any provision made 
by law depends to a large extent upon the manner in wliich it is administered. 
Inadvertent omission to submit a Retuni, even if there be no reasonable cause 
for the failure, should be treated lightly. Reasonable' and judicial discretion 
should be exercised in imposing penalty for failure to submit Returns, unless 
the case can be regarded as an aggravated one by reason of repeated failures 
or other special circumstances. This will ensure betl(,*r co-operation between 
the public and the Department. 

T. — Maintenance of Accounts 

(Questions 29, 30 and 31). 

201. One of the main difficulties facing an Income-tax ()fficer is that of 
ascertaining the correct income of the assessee. ^Tbe task will be very consi- 
derably simplified if the as.sessce produces accounts regularly and properly kept * 
and, if possible, audited. But in the ease of many individuals, as also in the 
case of small business men, the i>lea often put forward is rhat no accounts worth 
the name have been maintained. We have', therefore, considered whether it 
would not b(‘ feasible to impose a legal obligation on filj persons, at least on 
those who do business, to keep accounts. Public opinion on this point is over- 
whelmingly of the view that no such legal obligation should be imposed and, 
on the whole, we are inclined to accept this view. In the present state of j 
illiteracy in the country, the suggestion seems to us to be impracticable. Even 
in England, the Royal Commission, as late as 1920, declined to recommend 
any such provision. They stoted: “It has been suggested to us by many 
witnesses — and not by Accountants only — that all traders should be obliged 
to keep accounts. However desirable this may be in theory, wc feel that it ia 

a matter that dots not lie wholly within the area o£ our subject, and we 
believe tbal to attempt, under cover of an income-t.ax provision, to attain this 
end iniglit bo open to misconstruction and would throw unnecessary odium on 
the Fnland Ih'venue Depai’tmeut. It must be borne in juind that the i\ venue 
is not \\lioMy without remedy in the case of a trader who keeps no accounts, 
and with improved administration anci., methods of assessment further inform- 
ation on \\liicli to base tsliinated assessments can be obtained. In any case, 
we think it would be quite impossible for the law to enfore, as an income-tax, 
measure, the ])rovision tliat makes it compulsory on every trader in the country 
to keep accounts. There are traders who are quite incapable of keeping proper 
books, even if they have a desire to do so, and many of the small traders are 
exempt from income-tax'’. These views exj^resstd with reference to a country 
so far advanced in education and business methods apply with even greater 
force to our country in its present state of education and adoption of business- 
mtd-hods. We cannot, therefore, recommend jprovision bn the lines of seotioir 
46 of the ('anadian Act, which says: “If a Tax-payer fails to keep adequate 
l)0()ks of accounts for inccune-tax purposes, the Alinistev may require the tax-^ 
payer to keep such records or accounts as he may prescribe”. 

202. l^ven 1 hough it may not be practicable to impose an obligation on alt • 
assessees (o maintain proper accounts, wc think that \he inainknance of such 
accounts should, wherever possible, bo encouraged. One of the frequent com- 
plaints made to us was that the nsses.sees are diseouvaged from maintaining 
accounts wlicn they find that such accounts as have been maintained are treated 
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TV’ith scant respect by the Income-tax authorities. There is, perhaps, some 
"justification for this coiuplaint, and it would not be correct for the authorities 
ito reject accounts merely because they have not been kept in the form which 
appeals to the authorities, or because some flaws are discovered in the “manner 
of keeping accounts. In the cases of certain lines of business, e.g., Hotel 
keepers, Pan Bidi merchants and Sundry Provision dealers, the very nature of 
the businosrs may not permit of accounts being maintained except in a very 
rough ^^ay. It is also possible to argue tliat the Income-tax Oflicers are some- 
times tempted to reject aedbunts on flimsy grounds in order to be in a position 
to take advantage of the i)roviso to section 13, which says that “if the method 
employed *by an assesstc is such that in the opinion of the Income-tax Officer 
the income, profits and gains cannot properly be deduced therefrom, a compu- 
tation shall be made upon such basis and in such manner as the Income-tax 
Officer ma}^ determine”. We, therefore, recommend that the Central Board 
of Bevenue should issue general instructions to the Income-tax Officers directing 
that every effort should be made to encourage assessees to maintain proper 
accounts and, unless the* dt'fects in the maintenance of the accounts disclose 
a desire on the part of the asst'ssce to screen his profits fiom the notice of tJie 
Income-tax Officer, or they are so badly kept as to make them practically 
usi’less for th.e purpose of asccrtalnhig the ifleome, profits or gains, the assess- 
ment ^liouUl as far as [>■ .Sr>i!)lt ’I)e made on the basis of the acconnls rnaintajped 
the assessee. 

203. The Department believes that in many instaiices assessees falsely 

assert that they do not kc'ep accounts ulion in fact do, ho])ing that by 

suppressing the accounts they can conceal th(‘ir real income. Power has 
accordingly hetai asked for to cna])l<‘ oflicv rs of llu* Department to pay surprise 
\isit tci the liouscs of assessees or tht‘ir ])laces of !)usiiiess to searcili for a^'ceunt 
books suspected to exi.st and to sia’/e them if they are available. Similar powers 
have b(‘en asked for in eases where the officer suspects that two s 'ts of account 
books are kept, the nianijJiilated <v\ being })rodueed before tlie officer and the 
genuine set kept at home or at the place of business. A ])ower of tliis kind 
was reeoiiimended by the Ayers C’ommittce of 1930. but- tlu* provision ri'lating 
to tlii^ point in the Aru'. nding Bill was dropped wlien loe Bill was before the 
Legislature. We consider that Income-tax Officers shmihl be arirual witli sneli 
pow’ers. To guard against possible misuse of sucli powers, we have suggested 
certain safeguards in paragraph 203. We also think it- nrau^ssary that IneoTne- 
tax Officers should have pow'er to summon the accounts relating to years subse- 
quent to the year of assessment because tliey w’ill fm-nish data for chcckitig the 
correctness of the previous accounts in the matter of carry over, asoertainmeni 
and distribution of profits, the manner in which particular items have been 
•<d justed^ etc. 

204. We have also eonsiderexi the question as to whether any provision 
should be made for the compulsory' preservation of accounts. Most of the 
replies wffiich we have received to our Questionnaire have expressed the view 
that there should be no such compulsory provision. But they have thtrnselves 
drawn our attention to the provisions of section 34 of the Income-tax Act under 
wffiich it practically becomes necessary for assessees to preserve their accounts 
for even 8 years as they may receive notice for revision of the assessments under 
that section. This being so, we think it will be no great hardship to impose 
legal obligation for preservation of the primary and subsidiary accounts for a 
period of at least 4 years. 

205. In respect of accounts relating to large businesses, it will be a useful 
safeguard for the Department if the accounts are examined and certified by a 
duly qualified Auditor. A suggestion was made to us that- it would be desirable, 
sat least in the case of assessees having income above a certain level, to insist 
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by a statutory rule or at least a kind of convention that the accounts should be 
audited by properly qualified Auditors. The general trend of opinion iit reply 
to our Questionnaire was that there should be no such legal obligation imposing 
compulsory audit. We are not disposed to attach much importance to the 
reason given in some of the replies that such compulsory audit would make the 
ojfficers of the Department less careful in the examination of the accounts. But 
it does not seem to us right or expedient, as things now statid, to insist on audit 
merely for the convc'iiience of tlie Jiicouie-tax authorities in the case of all busi- 
ness assessees. We think that the provision of compulsory audit would impose 
upon small or even moderate sized businesses ar wholly disproportionate monetary 
burden. But in the case of businesses with large incomes, it would not, in oUr 
opinion, be unreasonable to require that the uccounls produced by such firms 
should be audited by properly qualified Auditors. 

206. A complaint was made to us b> several firms of Auditors that the 
Income-tax Officers were not disposed to attach as much sanctity to an 
Auditor’s certificate as they were entitled to expect from tl\e aaithorities, and 
tliat the Income-tax Officers often requl»cd the production of account books and 
subjected them to prolonged examination even when the accounts were accom- 
panied by an auditor’s certificate. This criticism, in our opinion, overlooks the 
nature of the investigation which has to be made by an Income-tax Officer. An 
Auditor’s certificate must, in the nature of things, be restricted to such tran- 
sactions as have been brought into the books. If an item of expenditure is noted 
in the accounts, an Auditor can ask for the production of the receipt or voucher 
in support of the exj^enditure having been incurred. So long as such receipt or 
voucher is forthcoming, an Auditor does not usually look further than this ; 
but it is the function of the Income-tax Officer to examine the reliability of those 
accounts, receipts and vouchers, and to satisfy himself whether the expenditure 
which is alleged to have been incurred was in fact incurred or not. Moreover, a 
dishonest assesseo may w:sh to keej) out of the accounts transactions which he 
wishes to conceal. It was in this manner that the transactions which resulted 
ill black-market were kepi out of the books of accounts. In some instances we 
found that twf) sets of books were maintained — one containing the correct 
accounts showing the, real profit, and the other set meant for produetion bedore 
the Income-tax Offieor sliowuig ])ro{ils far below tlie actual profits. Jf the 
Income-tax Officer is not to look beyond am Auditor’s certificate in order to 
ascertain the real profits, we apiirebend that a large amount of revenue would 
be lost. Similarly, we noticed in one case tint e.ipendilure was ostensibly 
incurred for the purchase of some stores required by a mill, but was in fact in- 
curred on account of a director of the business, for the purchase of personal 
requirement imd debited to the mill account. In the same case we foimd that 
elaborate instructions had been given as to how the bill wsts to be made out on 
an old paper with a particular letter press in the name of the mill for goods 
required by the mill and was to be sent to a particular individual who would 
be prepared to pass it. If such a bill was produced before an Auditor, there 
would be nothing in it Vvffiich would arose his suspicion and the expenditure 
would be admitted in audit in the usual course. It has also been suggested that 
in the case of rich assessees, particularly of powerful companies. Auditors are 
obliged to depend on the good will of those in control and have to submit to 
limitations on the nature and extent of their investigation. But it is tha busi- 
ness of the Income-tax Officer very often to go behind the entries made in the 
accounts, even though accepted by an Auditor, and to find out the real 
of the business. It may be that in respect of public limited companies the risk 
in accepting an Auditor’s certificate is not very great, but in respect of firms 
and non-public limited companies we do not think that the Auditors should 
have any real ground for complaint if the accounts are scrutinised with some 
care by an Income-tax Officer even though they are accompanied by a certificate 
from a duly qualified Auditor. We trust we shall not be misunderstood if we 
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say that iii their own interests Auditors will do well not to insist on any special 
claim or privilege till the profession has had time enough to establish ite strength 
and tradition in thi§ country. We have, however, no doubt that the Income- 
tax authorities will be grateful to have their assistance and to derive the maxi- 
mum benefit from it. . " 

207. Some of the Audittirs have suggested that the Department may lay 
dovTi a form in wh cli an Auditor should give the certificate so that it may be 
more acceptable from the point of view of tlie Licoine-tax authorities. We 
■'ecommend that the Central Board of Kevenue should, in consultation with the 
Accountancy Board, examine this suggestion, which, if ado])tied, would act as 
an encouragenient to businessmen to' have the’r accounts audited. We under- 
stand that even now it is the practice of some auditors to ctadify what is the 
taxable income according to the Income-tax Act. 

208. When the accounts have not been audited, we think that in the case 

I of businesses a statement should be called for, showing how the ]>rofits have 
been arrived at from the books of account. In tlie form which is prescribed at 
present in Part IV of the Return, the first heading is ‘'Profit or Loss as per 

Profit and Loss Account for the 3 ^ear ended Then certain items are 

given which are to be added to or deducted from that profit or loss. But the 
assesses is not required to show how from his accounts the profit or loss has 
been arrived at. This point was considered in the Ayers Committee Report 
of 1936 at page 73. The following observations were made there: — 

“These, i.e., the accounts are, however, frequently not balanced and in 
very hian}' cases have no summarised account corresponding to a 
Profit afid Loss account which brings out the actual profit or loss 
for the year. An assessec cannot perform his statutory duty of 
making a correct Return of his income, unless he summarises the 
various accounts in his books and extracts therefrom the figures 
of profit In practice, however, it is left to the Ificome-tax Officer 
in many ctises to extract the relevant figures from the bfK>ks and 
the assessec is not even asked for a statement showing how from 
h’s books lie arrives at the figures of his Return This involves 
the tacit assumption that he does not take tlie ste]>s necessary to 
ciiahre him to make a correct Return and the bur(l<*n, of ascertain- 
ing the jaofits shown bv the hook.s is tliroAvn upon the Income-tax 
Officer who thus perforins what is strictly the statntorx’ duty of 
the assessec. ’ 

Similarly, the Royal Commiss'on of 1920 recoirnnencled in ])aragraph 632 
^^of their report that Schedule D return form should r(‘qirr^^ a e'»])y of the tax- 
pa^'er’s own calculation sliowing hov tlie anionnt returned has been arrived at. 

209. In India, the head note No 2 to Part IV of the n'tnrn lequires that if 
the accounts are kept on the mercantile aca-ountancy or hook profit system, a 
copy of profit and Joss account and balance sh(‘et must be attached to the return 
and that if the accounts are kept on any other system, the name and description 
of the system is to be stated, and a copy of any statement wliicb corresponds to 
the profit and loss account in the mercantile s^^stem must b(‘ attached to the 
r^urn. But we are informed tliat in a large miniiier of cas(‘s flic profit and loss 
account does not contain the trading account of the concerns, and it is this 
trading account that the Income-tax Officer has to scrut'nise in order to satisfy 
himself of the correctness of the return and, if necessary, in make an estimate 
where such a course has to bo adopted under sections 13 and 23 of the Act. 
We, therefore, recommend that the note may he so amplified as to make it 
incumbent on the asso.ssee to submit a return of his trading account os Well. 



210. It has been suggested to us that even in cases in which the accounts for 
& business have been audited, traders sometimes suppress the fact of the audit 
so as not to show the result of the audit, and make imperfect returns of their 
own. In order to checirmate this practice, we have considered whether it would 
not be feasible to require Auditors to disclose the names of the persons whose 
accounts they have audited. The trend of the replies to Question No. 31 of 
our Questionnaire was that it would bo contrary tojihe etiquette and practice 
of Auditors to compel them to disclosed information obtained* in the course of 
audit, and that such insistence might even discourage the practice of getting 
the accounts audited. We think that these replies have proceeded on some mis- 
apprehension of the proposal which we had in mind in submitting that questio'i 
for the opinion of the public. We never intended that the Auditors should be 
called upon to disclose any confidential information obtained by them in the 
course of their audit. All that we had in mind was that the Auditors should 
merely disclose the names of persons whose accounts they audited, so that the 
Income-tax authorities may be in i^ossession of information showing which of 
the assessecs had had their accounts audited but have not disclosed that fact in 
their Return for reasons which are not far to seek. Some of the replies sug- 
gested that the account books would indicate by the existence of ticks which the 
Auditors employ in auditing the accounts whether the accounts were or were not 
audited. But this argument would not be applicable where the assessees main- 
tain two sets of account books. Two of the prominent Auditors, who replied toj 
our Questionnaire, were of the view that there would be nothing objectionable! 
in asking the Auditors to disclose the names of the firms whose accounts they 
had audited, and we think that the Income-tax Officers should have power tol 
call upon Auditors to supply such information. 


n. — Best Judgement Assessment 


(Question 32, First part) 

211. Under sub-scction (4) of section 23, the Income-tax Officer has to 
make an assessment to the best of his judgment if the a^sessee fails to make 
a return as required by a notice under section 22 (2), or fails to produce 
accounts as required by a notice under section 22 (4), or, ha v-ng made a 

return, fails to attend the Income-tax Officer’s office, or to produce, or cause 
to be produced, any evidence in support of such return as required by a notice 
under sub-section (2) of section 23. The necessity for making what is in 
effect a best judgment assessment also arises under section 13 if the assessee 
has not regularly employed any method of accounting, or the Income-tax 
Officer is of the opinion that the ipconie, profits or gains cannot properly bo 
deduced from the accounts produced. There are inherent difficulties in 
making a fair computation of income in all such cases. Ex h^Jpoihesi the 
assessee is or should be in possession of all the material on wU^cb an assess- 
ment can be made. lie chooses not to make a return, or produce evidence, 
or keeps accounts i.n such a perfunctory manner that no estimate of profits 
can be fairly deduced tlieiefrom,. We have heard complaints that estimates 
made by the Income-tax Officer are often wide of the mark, and in some 
cases savour of recklessness or vindictiveness. But the blame in such cases, 
in our opinion, rests primarily on the assessee w’ho has failed to co-operate 
with thjp authorities in the making of a proper assessment. However, in view 
of the complaints we received, we made an enquiry vinder Question No. 32 of 
the Questionnaire as to how the Tncorne-tfex Officer should proceed in such 
cases, and on what basis such assessments should be made* 
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212. The majority ot I he replies stated that no change was required in the 
law: that under the circulars of the Central Board of Kevenue and the rulings 
of the Coui'ts, the methudb adopted by the Inconie-iax Officers did not require 
any change. ,The Privy Council have laid down in tha case of Commissioner^ 
of Income-tax j Central and United provinces v. Laxminarain I^adridas (1937 
l.T.E.170^ the principles oi' which such assessments sliould be-^nade. They 
say: “He (the income-tax Officer) must not dishonestly or' vindictively 
or capriciously, because hffe must exercise judgment in the matter. He must 
make what he honestly believes to be a fair estimate of the proper figure of 
assessment, and for this purpose ho must be able to take into c 9 Usideration 
locfel knowledge and repute in regard to the assessee’s circuinst 4 i,ices and his 
own knowiedge of previous returns by, and the assessment of, the assessec 
and all other matters which he thinks will assist him in arriving at a fair and 
proper estimate; and though there must necessfoly be a guess work in the 
matter, it must be honest guess wwk. In that sense, too, the assessment 
must be to some extent arbitrary”. Thus, as recognised by their Lordships, 
a certain amount of arbitrariness in the making of the assessments is inevitable. 


213. Some of the replies that wc received suggested that th<^ practice of 
maJdng progressive euhauceiaent of assessment might, wdth advantage, be 
adopted. This point v»as considered by the Ayers Committee, and they 
advocated the use of it in cases wffiere the assessee deliberately refrained 
from makiug returns of income in the hope that the Income-tax Officer’s 
estimates would be below the real profits. They recoghfised that it was his 
only reply to such a course, of evasion, but they sounded a warning that this 
practice should be confined to cases considered to be of that tvpe, and that 
it should not automatically be applied to every case of a failure f ) render a 
n turn. We are in agreement with the vie^v expressed by the ( 'nrrimittee. 


214. Some of fhe icplio'i suggested that some effort should be niade to 
maintain records of market conditions and of statistical data with regard to 
the rise of prices and suc|i other matters, so that the Income-tax Officer may 
be in a position to make a fairly accurate estimate of the probable profits 
^which might have l^een made in the business under assessment. We think 
that there is sometlilng to be said in support of this suggestion. Because in a 
larg-Br number of cases the assessments are, in fact, made two cr three years 
aftc-i the end of the accounting year. In such cases, unless some kind of 
record is maintained about the market conditions, it may be difficult for the 
Income-tax Officer to oldain reliable information of the prices prevailing at 
the relevant date wdth a view to make a reasonably accurate estimate of his 
income. But the ^;vai!.lbility of reliable information as to the market prices 
will be only one step in the ascertainment of the trader’s profits. It would 
be necessary to know what his turnover and working expenses 'were. One of 
the replies suggested that Government should publish what the standard rate 
of profits for a particiil.:r business was in a particular year, and that this 
standard rate should I e applied to the turnover as shown by the accounts of 
the assessee; even though the profits shown in such accounts may not be 
acceptable. We think that such a procedure will be vitiated for tw^o reasons. 
In the first instance, wffien the accounts have been rejected, it may be some- 
wJiat anomalous to acf*ept them so far as the turnover was concerned. 
Secondly, it is difficult to arrive at a standard rate of profits because the 
profitij that may be m.'ide in a particular business w’ould largely depend upon 
the business acumen of the person conducting that business, thej stability 
and the goodwill ^vhi':.h tt'e l)nsiTiess mav have acquired /Imping /be preceding 
years, 4ind even on the‘ainount (ff capital invested in that bufeii’ess. We; 



thorefore, think that the application of the standard r^tes of T lofits as pub- 
^ lisliej by Goveriwiioiit wouW not h^lp the solution of the problerns j\'hich con- 
iront the incom'e-tax Oiheor when he has to make a best judgment assess- 
ment . Another siiggestioi. which has been made in this connection is that 

even if the ^j^novei; as shown by the assessoe ’s books may uot be deemed to 
bci reliablti ' Ms hgurej^ as to the *purchases of stock may be accept-.d ^nd then 
an attempt may be made to estimate the probable profits on that basis. We 
are not satisfied that su(?h a process is Kkely to lead to more accurate resn’ts. 
There are many other 1 actors that^must enter into calculations and after all a 
tiader ^ho is^prepared to manipulate the accounts as to his sales will as easily 
be tempted to manipulate figures as regards his purchases. 

215. We have heard comp4aints that the Income-tax Officets proceed to 
^ make a best judgment assetsment under section 23 (4) on the ^Ughtest pre- 
text, and very often for merely technical defaults.' It has also b^^en contend- 
ed that the accounts of an assessee are rejected under the proviso to section 13 
on very flimsy grounds. As we have pointed out in dealing v/fth Questions 
» Nos. 29 to 31, unless tiie defects in the accounts are such as to disclose ^ 
desire on the part of the assessoe to screen his profits from the Income-tax 
Officer, or the accounts are so badly kept as to make them practically useless 
for the purpose of csccrtaining income, profits or gains, the assessment should 
be made as far as possible on the basis of the accounts maintained by the 
ass('ssce. If tlie accounts are not complete, an opportunity may wdl be given 
to tile assessee to complete the accounts; minor mistakes may well be ignored; 
more leniency may be shown in cases in which accounts are produced but they 
are only found to be somewhat unsatisfactory than in oases where no 
accounts are produced or the accounts produced are found to be false. It" 

will also be fair in cases hi which the Income-tax Officer decides to reject the: 
accounts that he should inform the assessee of his intention to do so, and givej 
the assessee an opportunity to adduce any other materials that lie may wushj 
to adduce to help the Income-tax Officer to .fprm a best judgment assessment.! 
Ft irt not unlikely that the sense of frustration caused by th 6^ wiles adopted by! 
big business may induce in an Income-tax Officer a frame of mind to take 
severer measures against the smaller assessees. But this is a weakness 
which an Income-tax Officer must do all he can t6 overcome. The assess- 
ments made under section 23 (4) must not contain in them any element 
penalty, because penalty can and ought to be separately imposed for adequate 
‘ reasons, and the Income- ta> Officer must, so far as assessment is concerned, 
do his best to arrive at as accurate an estimate of the assessee profits as 
possible. 

210. Many of the replies we received have stressed the point that in making 
assessments — either under section 23 (4) or otherwise — ^benefit of doubt must 
be given to the assessee. Although this principle is perfectly intelligible in 
the application of tJie criminal law which presumed that evei^/ person is 
in>;ocent until he is proved to be guilty, it cannot be invoked with equal degree 
of cogency in the administration of the Income-tax law. So far as there is 
any doubt in the interpr(;tr.tion of the law — Ihe benefit of the doubt must 
necessarily go to the assessee — as any taxing law must be construed strictly 
and in favour of ♦^he subject. The same argument, however, dots not apply 
in relation to any doubt on a question of fact having a bearing on the assess- 
ment. In the nature of things, assessee is the person who has full knowledge 
regarding the details of his own business or income. In such cases, the 
Income-tax authorities may follow the principle of section 106 of the Indian 
Evidence Act which soys that when any fact is within the knowledge of any 
person, fhe burden of .proving that fact is upon him. In such oases, therefore, 

^ the benefit of any doubt, if any, must go to the revenue: 
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- V. -Penalties 

(Question’s Nos. 41-45.) 

217. The pio\isions relating to the injj)o8ition of penalty are contained in 
43ection 2H(1) of the Indian Incouie-lax Act. The section lays down the iiiaxi- 
mum penalty impotable where no returns to cpinply with notides ukd^r sections 
22 and 3**, or where there has been a failure to Comply with notices under sub- 
section (4) of section 22, and sub-Section (2) of section 23, or where the 
Assessee has concealed pai’ticulars of his income, or deliberately furnished 
inaccurate particulars. There are certain provisos which operate to limit the 
exercise of this power. Under sub-section (6) of the section, the Income-tax 
Officer has to obtain the previous approval of the Inspecting Assistant Com- 
missioner before imposing any penalty under the section. In practice, th<^ 
Income-tax Officer, after hearing the assesee, or giving him a reasonable 
opportunity of being heard, as required under sub-section (3), draws up a 
draft order whenever he thinks that a penalty should be imposed and submits 
it for the approval of the Inspecting Assistant Commissioner. It the Inspecting 
Assistant Commissioner agrees to the imposition of a penalty, the draft order 
is then issued as the order of the Income-tax Officer, subject to any modifica- 
tions suggested by the Inspecting Assistant Commissioner. In order to im- 
plement ihc undertaking to maintain a certain measure of uniformity in the 
penalties imposed under the Act (given in the course of the debate or the Bill 
which .became Act VII of 1939), administrative approval, of the Central Board 
of Be venue or of the Commissioner, is obtained in special cases where the 
penalty proposed to be imposed is substantial. 

218. We have received numerous complaints that the power to impose 
penalty is exercised by the Income-tax Officer in a somewhat arbitrary manner 
even though attempt has been made to secure uniformity by obtaining the 
statutory previous approval of the Inspecting Assistant Commissioner and the 
administrative approval of the Commissioner. We, therefore, framed Question 
No 41 in older to ascertain whether some other sell erne might not be thought 
of which, in the event of failure to submit returns, would operate automatically. 
We asked whether it could not be provided in the Act that persons who had 
not submitted their returns should be disentitled from .claiming statutory 
deductions oi certain kinds. The general trend of opinion was against this 
suggestion, and we are, on the whole, inclined to agree with this view. In 
making the suggestroii, we had in mind the practice in England where failure 
to submit a return automatically entails the forfeiture of jallowonces, which 
can be obtained only after a proper claim is made for them in the return. 
Under the Indian system, the necessity of granting some of the allowances is 
i^et by evempting from taxation income up to a prescribed limit. Whenever an 
assessment is made under section 23(4), the Income-tax Officer is bound to 
grant this exemption. The forfeiture of the other allowances may not involve 
sufficient penalty Moreover, the application of an automatic provision of the 
kind suggested would fail to take ifito account the difference between a variety 
of conceivable cases ranging from downright fraud to technical default in the 
submission of a return within the prescribed time. A mechanicah rule of the 
kind suggested would attract tlie penalty without each case being judged on 
its own merits We, therefore, agree that the substitution of an automatic 
oenalty would not operate equitably and that the discretion of the Income-tax 
luthorities to regulate the quantum of penalty should be retained. The prior 
statutory approval of the Inspecting Assistant Commissioner and the adminis- 
trative sanction of the Commissioner would no doubt be useful in securing 
unifornjitv and correcting any arbitrariness in the imposition of the penalty; 
but as we pointed out in paragraph 229 infra he Inspecting Assistant Com- 
missioner’s sanction should in all fairness be given only after allowing the 
assessee an opportunity to show cause against it. 
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219 It would appear from tbe tseciion as it stands that the penalty for a 
default under clause (a) is heavier than for defaults under clauses (h) and 
{c}^; in the case of the former it is not to exceed 1^ times the tax payable, and 
in the case uC the latter it must not exceed 1^ times the tax which would have 
been avoided^ income returned had been accepted as the correct income. 

In effect, thercEore/ a person who neglects or fails to submit a return is made 
nioro severely punishable tfian one^ who submits a return concealing parti- 
. eulars of his income, oir deliberately giving Inaccurate particulars An element 
of fraud is involved in the latter default and yet Ee is made more ^ lightly 
punishable than one who fails to submit a return. This position is unsatis; 
factory, and this has been recognised to be such by Government. In 
pursuance of an undertaking given in the Legislature, the Central 
J3oard of 11 ever ue issued a circular (No. 37) in 1939 in which execujiive in- 
structions were given that the penalty under clause (a) should not exceed 60 
per cent, of the tax payable, and that under clause (b) it should not exceed 
.60 ])er cent, of the tax which would have been avoided had thej income returned 
accented as the correct income, subject, in either case, to a minimum 
[>enaUy of Es. 26. No such instructions have been given so far as penalty 
m^der clause (c) is concerned. We consider that the matter should not be left 
ft) oxeciitive instructions and that the section itself should recognise in the 
penalties prescribed the degree of delinquency involved in the various defaults 
enumerated in section 28. Under section 328 of the draft Bill prepared by the 
Codification Committee in England, the penalty for failure to deliver return 
required by a notice given in pursuance of any of the sections enumerated 
therein is a sum not exceeding £50 and a further penalty not exceeding £10 
i\ day for the period during which the failure continues after the ^u4gment has 
been giveii for that penalty. As section 28 of the Indian Act makes no pro- 
vision for cojilinuing default, the penalty by way of a specified sum may not 
in the case of big assessees, prove to be adequate. We, therefore, recommend 
tliai the penalty under clause (a) may be 25 per cent, of the tax payable. 

220. The penalty under clause (b) is computed with reference to the tax 
which would have been avoided if the income returned by the assessee were 
accepted as the correct income. Here, again, we think that the degrees 
of guilt in respect of defaults contemplated under clauses (b) and (c) are not the 
sanh‘, and we, therefore, recommend that the penalty under clause (b) may I 
!»(' t‘qual to the tax which would have been avoided if the income returned had I 
1)( (Ml jiccr]it'(‘d an the correct income. 

221. lender sub-section (l)(c) of section 28, an assessee becomes liable to 
a ]H*njiliy if be has concealed the particulars of his income, or deliberately 
furnisb(*d inaccurate particulars of such income. A question has been raised 
wliother it- woind not.,b<' right to msist on a stricter standard in respect of the 
liability of assessees to discharge their statutory duty of submitting correct re- 
turns. Tt has Ijoen pointed out in several oj the replies to our Questionnaire 
that it ennnot be ])redicated with any degree of accuracy as to whaf *‘a correct 
return*' is. A return may be correct .so far as it goes, but it may contain a 
claim for fillowances- which may be found to be legally untenable. Such a 
return can hardly bv regarded as incorrect merely because it prex^eeds on a 
wrong interpretation of the law. On the other hand, a return mav contain 
incorrect T'^rticulars due to verv gross negligence in preparing the return, and 

is possible to contend that, when the statutory liability of submitting a correct 
return is imposed by law, the nerson discharging the duty should bring to bear 
upon bis task a reasonable degree of care and caution. The law, as it stands, 
penalises the. inclusion of inaccurate particulars onlv when such particu’Iars 
lifivc been dedihe^ratelv furuisbed. The use of the word '^deliberate" imports 
n C(!rtain measure of fauduleni intention in the mind of the assessee, and when 
w*' drafted our Question No. 42, we intended to enquire whether penalty should 



be iiuposable only where there was a definite proof of fraudulent intention in 
the aubniibbion of the incorrect return. We would in this connection refer to 
sectiou 80 of the Canadian Act under which “any person making a false state- 
ment in his leturn shall be liable on a summary conviction to a penalty not 
exceeding $10,000 or 6 months' imprisonment, or both fine and imprison- 
ment." The section requires that the statement should in fact bo false and 
not that it should be false to the knowledge of tha assessee. At page 256’ 
the law reJating to income-tax in the Dominion of Canada, by Plaxton, the 
following observations occxzr:— ^ 

"Although the use of the word 'false' in the provision suggests 
possibly that there must have been an intention on the part of the de- 
fendant to deceive, it should be remarked that offences against Revenue 
Acts, which may be described as quasi crimes, ought to be disinguished 
from the offences against the Criminal law, inasmuch as thu purpose of 
the ]a‘(» visions of a Revenue Act is to protect the revenue, and consequent- 
ly the intention of the offender is of little importance. The proof of the 
iintriith, however, undoubtedly shifts onus cm the defendant to show that 
the untrue statement was made without an intention to defaud the re- 
venue and without negligence.” 

Further, comparing the words of section 28 (1), under which penalties are 
imposed, and of section 52, under which an assessee may be prosec0ted (and 
even sentenced to imp^ieonment), we find a somewhat noticeable difference. 
Cinder section 52, w’hich may be regarded as the more severe of the two, a 
conviction can be obtained in the case of a return which is in fact false, not 
only whom the hssessee knows or believes it to be false, bu^ also where he 
does not believe it to be true. Where an assessee knows or believes any state- 
ment to be false, he can be said to have made a deliberately false statement 
within the meaning of section 28 (1). But section 52 is wider, inasmuch as 
it punishes an assessee also when he does not believe any statement made 
in a verification to he true, even without knowing or believing it to be false. 
A person may not believe a statement to be true without knowing or believing 
it to be false. He may not have taken sufficient care to ascertain whether 
th^ statement is true or nut. If an assessee can be prosecuted and sentenced 
to imprisonment for naviiig made a statement recklessly, then a priori there 
is nn sufficient reason to protect him from the imposition of a penalty under 
section 28, As the law stands at present, it is only deliberate fumishing of 
inaccurate particulars which attracts the imposition of a penalty, and the 
responsibility of satisfying himself that the inaccurate particulars bane been 
deliberately furnished lies on the Income-tax Officer. 

222. We do not recommend that the element of mens rea should be done 
away with altogether. It is true that Plaxton 's view, in the auolafion given 
above, is that, the proof of untruth should shift the onus on the assessee to 
4>how that the untrue stalement was made without intention to defraud the 
Revenue and without negligence and that this view obtains recognition in 
section 146 (1) of the Enghsh Act of 1918. Under that section if the General 
Commissioners have come to the conclusion that the tax-payer's income is 
greater^ than was shown in his return, there is thrown upon him the burden 
of proving that his omission did not proceed "from any fraud, covin, art or 
contrivance, or any groeg or wilful neglect". Failure "to discharge this onus 
renders him liable to pav a sura not exceeding treble the amount of tax on 
the amount of the excess. But the Income-tax Codification Committee 
(1986) has characterised this section as a "flagrant departure from the 
principles of British penal jurisprudence". In view of this oritioism we re 
commend the adoption of a less objectionable formula on the lines of section 
829 and section 880 of the draft prepared by the Codifieatiqp Committee, vie.^ 
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Section 829. “Any person who, being required to deliver a return 

delivers a return which is incorrect or incomplete in any material 
particular shall — if he aciied negligently — be liable to 

penalty “ 

Section 33Q. “Any person being required to deliver a return delivers 

a rectum whicli is incorrect or incomplete in any material part - 

cular shall, if he acted fraudulently, be liable to penalty 

The penalty proposed under section 330 is higher than that proposed under 
section 329. Th^s proposal is in accordance with the law in (J.S.A. embodied 
in section 293 (see Codification of Internal Revenue Laws, p. 88). That section 
the following terms: — 

Negligence : If any part of the deficiency is due to negligence, or in- 
tentional disregard of rules and regulations but without intent to 
defraud, 5 per cent of the total amount of deficiency (in addition 
to such deficiency) shall be assessed^ collected and paid in the 
same manner as if it were a deficiency.... ,,, 

Fraud : If any part of the deficiency is due to fraud with intent to 
evade tax, then 50 per cent of the total amount of the deficiency 
(in addition to such deficiency) shall be so assessed, collected 
and paid “ 

The basis for this distinction is explained as follow^s in Shultz's “American 
Public Finance", 3rd Edition, p. 459: — 

“Innocent understatement of income on a tax return is rarely punished — 
the tax laws being content with an interest payment on the 
deficiency. Where 'negligence' is established as the cause of 
understatement, the interest charge is usually higher. Fraudu- 
lent understatement is punished even more severely." 

There are one or two other points arising out of the wording of section 28 
as it stands at present which require consideration. Under section 28, the 
power to levy a penalty is conferred on the Income-tax Ofificer, the Appellate 
Assistant Commissioner and the Appellate Tribunal. Before 1939, the Com- 
missioner also possessed the power under this section, but it was omitted in 
the amendment Act, apparently because, at that time, not only was the 
Appellate Tribunal introduced, but even the Oommissioner’s powers of 
revision were taken away. Whether the introduction of a restricted revisional 
power by section 38-A called for the restoration of the Commissioner’s power 
under section 28 or not, we think that with the enlargement of his revisional 
powers under section 83-B added in 1948, the restoration of the Commissioner's 

{ )ower under section 28 is also called for. We, therefore, recommend thafi 
he Commissioner may also be inclu<ied among the authorities enumerated in 
section 28. sub -section (1), as competent to impose a penalty. 

224 It has come i.o our notice that section 28 (1) has been interpreted in a 
manner which makes it impossible in certain circumstances to impose penalties 
in cases falling under section 28 (1) (c). While the assessment proceedings 
are pending the default referred to in clauses (a) and (b) undoubtedly comes 
fco the notice of the Income-tax Officer and can be suitably punished: but 
more often than not the concealment of particulars of income and deliberate 
furnishing of inaccurate particulars may come to his notice long after the pro- 
ceedings have been closed- In such cases the Income-tax Officer usually 
(Sakes action under section 84. In furnishing a return in response to a notice 
under that section, the ^ssessee may give the correct particulars and he duly 
assessed on a higher incotne. In such cases it has been held bv the Allahabad 
High Court (see Mayaram Diirga Prasad vs. C.LT. United Provinces 5 
I.T.C. 471) that the asessoe is not liable to be penalised for ooncealing parti- 
culars or deliberately furnishing inaccurate particulars. The reason is stated 
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to oe that the original proceedings which ended in the assesBinent were olosed 
and were no longer before the In6ome-tax Officer and the subsequent proceed- 
ings taken under section 34 were fresh proceedings in respect of the escaped 
income. These tw'o proceedings were considered to be distinct and as, 
ex’hypoikesi there was no default in section 34 proceedings, no penalty coulo 
at the later stage, be imposed for anything done in the course of the earlier 
proceedings. Eeliaiice was placed on the use of the present perfect tense, 
viz., ‘'has concealed or has furnished". Thus, unless the concealment of 
income or deliberate furnishing of inaccurate particulars comes to the notice of 
tht' Income-tax Officer while the original proceedings are pending, the 
default goes unpunished. We doubt if this could have been the intention of 
the Legislature. The view of the Allahabad High Court has bden dissented 
from ill the latest, decision of the Madras High Court in G. Oovindraju Iyer 
vs. C.I.T., Madras (1948 III M.L.J. 486). The learned Judges held that 
there w^as nothing in the language of section 28 which prevents an Income-tax 
Officer, if he is satisfied in the course of a proceeding under section 34 relating 
to H particular period of asse.ssnient that default has occurred at the earlier 
stage, from levying a penalty. They thought that the two proceedings were 
not distinct 'and that proceedings under section 34 in essence related, either 
partially or wholly, to the proceedings whi^h must be deemed to have been 
commenced with the first notice under section 22. In their opinion there was 
no justification for artificial separation of the two proceedings so long as they 
all relate to the same asaessce and to the same period. The Court emphasised 
the use of the word 'any* in the exp’-ession "in the course of any proceedings 
under the Act** in section 28 and held that the expression would include 
section 34 proceedings, provided they related to the same BBsessoe and to the 
same period. In Guru Prasad Shaw vs. Bengal (1944 I.T.R. 233), the 

question w^as discussed in a slightly different form, viz., whether ever' the 
notice of eonipiriplated proceedings under section 28 should be given before 
the Assessment Order is passed, or might be given later. Their Lordships 
held "it is sufficient under the provisions of section 28 that he (Income-tax 
Officer) should be salirfied during the course of the proceedings, and that 
tiiere was nothing m section 28 from which it can be said that the notice under 
sub-section (3^ must be given before the conclusion of the assr^ssment"- We 
a >'0 inclined to think that the broad view in the Madras case should he followed. 
In order that there may be no room for doubt, we recommend that the section 
may be suitably amended so that penalty under section 28(1) (c) may be im- 
posed even if the circumstances attracting the operation of that provision are 
discovered after the proceedings, in the course of which the misconduct occur- 
red, have been closed, and proceedings taken under section 34 may, for the 
purpose of section 28fl)(c), he regarded as continuation of the original pro- 
ceedings. 

225, Apart from the anomalies arising from the wording of section 28, w^e 
have considered bow' the section has been worked in practice and whether 
any improvements could fie suggested in the manner in which it is put into 
operation. 

226. Tn Question No. 45 we made inquiries w’hcther any suggestions could 
be made as regards the exercise by the Income-tax Officers of the powers 
under section 28. Many of the replies made a general comment that the 
■powor was not exercised judicially, but that penalties were imposed mainly 
with the idea of benefiting the revenue. Some replies even went to the hmgth 
of saying that severity in the matter of imposition of penalty was recognised 
by the Department as a merit in the officer concerned and that , thus indirect 

I mcoiiragement was given to this undesirable procedure. They recommended 

[that penalty shoxild be levied only where there was a deliberate attempt to 
aefraud. We agf^e that the imposition of penalty should not he merely 
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inechanica], and that judicial discretion should be exercised in the matter. To 
quote agfiin from Shultz’s book at pa^ 330: “Honest, consistent and expeditious 
administration, it has been found, will secure voluntary observance of tax laws 
from most tax-payers. Among this majority are many tax-payers who make 
mistakes through innocent ignorance or carelessness. They should be treated 
with lenie^ice. Some occasionally succumb to venturesome impulses and seek 
to “to put on” a little cheat on the Tax Bureau, and finally there are always 
“tax outlaws”, who will wilfully evade any and every tax if there is a chance 
rhdt their evasion will succeed. For the last two classes there must be tax 
penalty, mild for the venturesome, suitably severe for the outlaws”. 


227. The requirement of the law that penalty should be imposed with the 
]>reviou6 sanction of the Inspecting Assistant Commissioner is designed to secure 
that a maturer judgment is brought to bear on the subject, and we trust that 
the Central . Board of Revenue will impress on the Comniissioners and the 
Inspecting Assistant Commissioners this aspect of the matter. As the pre- 
^ioas sanction of the Ijispecting Assistant Commissioner is mri«ie obligatory 
by law, we trust that the power to impose penalties will not be lightly exer- 
cised, especially if it is the first default of the assessee. It must be borne in 
mind that the law lays down only the maximum penalty in a particular case, 
but each case should be treated on its merits and the penalty must be com-| 
niensurate with the degree of delinquency involved. Here we may quote 
with advantage observations in paragraph 630 of the Report of the Royal 
Commission on Income-tax of 1920. They say: “Experience teaches us. 

on the one hand, that to ensure the success of any tax the public luust have 
confidence that tJie law is impartially and firmly administered end that 
evasion and fraud are carefully guarded against and severely punished when 
discovered. On the other hand, it is equally vital to abstain from acts and 
methods that would hamper or irritate industries and make the tax so unpopu- 
lar as h) destroy the geneial goodwill whi(*h is essential if the tax is to yield 
its full quota to the revenue”. Some of the replies suggested that a graded 
penalty should he laid down. Apart from the difficulty of classifying various 
defaults into difFerent grades, we may note tlmt the section ' self is a selt- 
adjusting one as it links the penalty — varying with the kind of default — with 
th(’ assessable income. 


22H Some replies recomniended that the penalty for non-compliance of a 
iioticejto ‘Uihriiit a return should not be imposed if the return was in fact sub- 
milled l)(>fore, the end of the financial year. If this suggestion were acloj)ted 
in all its generality, wo ai)])rehend that most of the returns will not be sub- 
mitted til] the end of the year, and that the period for the submission of such 
returns fixed by law or in the notic<‘ from tW Income-tax Officer will he 
ignored with impunity. Cases are however conceivable that possible 
assessees may not realise their obligation under section 22(1) in sufficient time 
to file their returns within the period specified in section 22(1). If later 
in the year th(‘y become aware of their obligation, they may bo tempted to 
keep themRelves back in the hope that their assessability may not become 
known to the Department, whereas if they honestly come forward and make 
a return, though after the expiry of the prescribed date, they may attract not 
merely liability to tax hut also liability to penalty. The mere possibility that 
even if they do not come forward, they may be found out later and proceeded 
against under section 84 is only a contingency. Both in the interest of the 
assessee and the Department, it seems to us worth while to encourage the 
honest defaulter to come forward even if it is after the expiry of the notice 
date and file a return fiuo motu. To this end we would recommend that 
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after or before proviso (,a) to section 28(1), a proviso to the following effect 
may be inserted: — 

“No penalty for failure to furnish a return in response to notice under 
section 22(1) shall be levied if, before the issue of a notice to him 
under section 22(2), a person delivers a return as required under 
section 22(1), and the Income-tax Officer is satisfied that the 
omission to furnish ttie same within the prescribed period was 
due to ignorance, mistake or other sufficient^ cause.’* 

229. Apart from making general comments, some of the replies made one 
or two specific suggestions. It was pointed out that the assesses had'^^no 
opportunity of being heard when the sanction of the Inspecting Assist^fct 
Commissioner was obtained for the imposition of a jienalty. We think tl^t 
there is good deal of force in this criticism. The usual procedure is that after 
hearing the assesses on a notice under section 28(B), the Income-tax Officer, if he 
is of the opinion that a penalty should be imposed, draws up a draft older S 
the approval of the Inspecting Assistant Commissioner. The assessee has no 
opportunity of persuading tlie inspecting Assistant (Commissioner that it is not a 
tit case for imposing penalty, or that the penalty yiroposed to be imposed is 
excessive. The draft order is not available to the assessee for the purpose of 
ascertaining whether all his arguments have been noted and ^'onsidered. In 
many cases the prior administrative approval of the Commissioner is obtained^ — 
formerly even the ("ontral Board of liovenue used to be consulted. It is Inie 
that the assessee can appeal to the Appellate Assistant Commissioner against 
the order levying penalty, but the assessee, not unnaturally, thinks that 
the Appellate Assistant Commissioner would be slow to disturb the ofder of 
the Income-tax Officer w^hen he knows that it has received the imprimatur of 
not only the Inspecting Assistant Commissioner, as required by the statute, 
but also that of the Commissioner, and sometimes of the ('entral Board of 
Bevemie. The assessee may legitimately feel that in such a case his ay)peal 
U for all practical purposes infruciuous. Even when the matter is taken to rhe 
Appellate Tribunal, and the latter asks for a report from the Income-tax 
Officer, the report, we are informed, is treated as confidential and is not 
available to the assessee. We think, therefore, that before giving his approval 
to the imposition of a penalty, the Inspecting Assistant Commissioner should 
give an opportunity to the assessee of b ing heard and if, after hearing him, 
he gives his consent to the order of penalty proposed to be passc'd by the 
Income-tax Officer, the appeal against such order should lie direct to the 
Appellate Tribunal. If our proposal that the Appellate Assistant Commis- 
sioner should be made independent of the Department and j)laced directlv 
under the Ministry of Law is accepted, then we see no harm in the appeal 
being preferred to the Appellate Assistant Commissioner as at present. 

230. Another point urged in the replies to our Questionnaire was tlie manner 
in which section 28 was interpreted. According to the sect’on w^hore an 
T?v‘ome-tax Officer discDvcrc an item which has been concealed, the penalty % 
levied at times the tax v/hich would have been avoided if the income rettirn- 
ed had been accepted as the correct income. It has been argued that the 
assessed income might have been arrived at or\ considerafons not related to 
the concealed item and often by reason of the disallowances of certain claiirR 
made in the return, and that in such cases the penalty nsuallv levied bears no 
relation to the concealed item. In support of the existing practice it can he 
armied that the rate of times the tax which would have been avoided is only 
a measure for 'arriving at a figure of the penalty to be levied for the default, 
iirespective of the mag/iitudc of the default. On the other hand, it can also be 
contended that the law, as it stands, seeks to impose penalty at a prescribed 
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rate on the income which the assessee is deemed to have attempted to conceal. 
It has to be remembered that the difference between the asbessed income and 
the returned income may nox be solely due to attempted concealment of income 
but may**al80 be due to ignorance of law, miscalculation, etc., which might 
have resulted in the lower amount of income being stated in the return, in our 
opinion, the penalty should, as fai* as posi^ible, be related to attempted con- 
cealment. In cases where the accounts are accepted, the concealed income 
may be of two kinds — concealment of a source or item of income, or conceal- 
ment through disguised expenses. In arriving at the assessable income, the 
Income-tax Officer adds Lack what he considered to be concealed items to the 
sum of returned income and statutorily inadmissible items, in such cases, the 
Central Board of Bevenue’s Circular No. 40 of 1941 directs that for the purpose 
of arriving at a quantum of penalty, the following method may be adopted. — 

^ ‘Where the accounts are not rejected but the assessable income is determined 
by adding back inadmissible items in addition to the income concealed or esti- 
mated to be concealed, penalty should b(‘ computed by taking the difference 
between the tax on the income assessed and the tax on the income declared as 
increased by the inadmissible items added back in respect of which an honest 
difference of opinion could be entertained. No relief need necessarily be given, 
however, in respect of siudi items which the assessee' ought to have added back 
according t<') the instructions in the return form.” This seems to n^ to lie a 
fair method of compuiing penalties as it is essentially related to the items 
attempted to be concealed. Where the accounts are rejected as ine.omplete and 
unreliable as a result of tlio discovery of concealed income and the assessable 
income is determined by an estimate, the circular directs “that the estimate 
should iu' presumed to be as near tin* actual hicome as is pa sible of asc(‘r(ain- 
ment and the amount of penalty calculated takiun difference* of tax on the 
income declared and on the income so e‘-timated”. WhileJ.be rule thus stated 
ma\ not be open to objection, there is a danger of its being a])p)k‘d even to 
cases wliich should p)’^>perly be held to be governed by the previous rule. Tn- 
yinc-tax Officers must carefully consider whether a case is merely g pe of con- 
cealment of a particular item or items or the concealment whi(‘h they may 
discover such as to suggi'st that tin* accounts are iinrehable and should be 
rejected. Thougli the discoverx of concea]m(‘nl max be a (*oTnmoTi factoi- to 
both ea.s^^K, tlie iwo (-ases ol)viousIy helonijf to differ(*nt eategoi’iiv fo?* the 
purpost* of penalising the assessee We would, there ftjre. '-m/gest to the 
Central Board of Bevenue tliat tlie circular max lie subahlx modified sd -n to 
bring thesr* consideration clearly to ih^ notice of Income-tax Offic(*rs. 


*281. It not infiequently hapiiens that tlie Department Ifas the choice of an 
alternative remedy in the case of income-tax offences. Failure to make a 
return or to comply vviih notices contemplated in section 28 (1) (a) and (b) of 
the Act can not only he ])unished In the imposition ot a ]){*nalty under that 
section, but can also be made a ground for prosecution as far an offence under 
section f)l of the Act. The* delinquency referred to in section 28 (1) (c) can he 
punished either by means of a ])enalty under that section, or by a prose(*ution 
under section 52 of the Act. A person M’ho submits a return which coM(‘eals 
particulars* of his income, or furnishes d(*libeiately false particulars, has to 
fake a verification which will ipso facto be false, and the false statement in 
such a declaration is an offence under section 52. Sub-section (4) of section 
28 lays down that no prosecution for an offence against the Act shall be institut- 
ed in respect of the same facts on which a penalty has been imposed under that 
section. Sub-section (2) of section 58 gives powers to the Inspecting Assistant 
Commissioner to compound any offence, either before or after the institution of 

proceedings under secifions 51 and 52. 



104 ^ 


232. The policv of the Departmeni hitherto has been generally to adopt the* 
remedy of levying penalties under section 28. Tn those cases in which prose- 
cution has been, or is intended to be, resorted to under section 51 or section 62, ‘ 
the matter is usually compounded and only a few cases are* pressed to 
conviction. Both '*in the case of levying a heavy penalty end in cases of 
prosecution and consequent compounding, if any. the orders of the Central 
Board of Revenue are generally obtained. 

a 33. We wanted to assess public opinion on the proper procedure which 
should be adopted in such cases, and we enquired (see Question No. 44) 
whether Government should ordinarily pi*oceed to prosecute the person con- 
cerned, or preferably safeguard the revenue by the imposition of a penalty 
under section 28, or by compounding the offence. We also asked whether fchfS 
maximum penalty under section 52 'should not be increased if the possibility 
of a prosecution is to sei-ve as a deterrent. We made enquiries as to wbat the 
public reaction would be ^ 

(i) if there are frequent prosecutions for income-tax offences; and 

(ii) if even clear cases of offences are compounded. 

2H4. The replies we received disclosed very great divergence of opinion. 
While a few suggested that prosecution should invariably be resorted to, a large- 
majority were in favour of imposition of a penalty or of compounding of 
offences. These latter pointed out that the standard of proof required for a 
conviction in a criminal Court is* very high and there is not altogether negli- 
gible danger ol the person b6ing acquitted merely on teclyiical grounds, 
failures in prosecution, even though they be on technical grounds, would be 
damaging to the prestige of the Department. Rome others preferred to follow 
a nr.ddle course, and said that the first h\o or three default'> may be dealt M'ith 
under the penalty section but that later lapses should invariably result in a 
prosecution or at least in the imposition of a very heavy composition 
Rome -eplies pointed out that composit on in clear cases would give rwe to 
serious misgivings in the mind of the juiblic, especially when cases against 
persons of substantial means are compounded and those against noor person.s are 
pr‘*sstd to conviction. S> me of the replies agreed that the maximum penalty 
impf)sable under section 52 should he increased. 

235. We think thai normally the procc'dure by way of levying a f)enalty 
unde ''(.'ction 2R should be followed. Penalty is essentially meant both as a 
corrective and a punishment to the delinquent. ProsecutioTi is intended to* 
serve not only as a punishment to the person concerned, but is also desigm^d to 
act as a deterrent to others. There are considerable difficulties in the way of 
securing a conviction in a Court of law, and even a really good case may fail for 
technical reasons and persons who are morally guilty might thus escape. Oov- 
ernment would in such cases' not onlv lose revenue, but mav sustain some 
damage to the prestige of the Department.' Gove’nment cannot afford to risk 
too many failures. As has been pointed out by Shultz in AmerV^an Piildia 
Finance, page 380: “To make tax evasion a criminal act punishable by lieavy 
fine or imprisonment is a punishment which generally fails through over- 
severity. On this ground jury has persistently refused to convict a person ^ 

indicted for tax evasion Punishment for evasion should take the form of 

monetary penalty specifically pro:vidpd by the tax statnfe”. 

236. At the same time the efficacy of a prosecution as a deterrent cannot 
altogether be ignored, and we think that in suitfrble cases prosecution should bo 
undertaken. Tn our view, it should be resorted to in flagrant cases, or in cases 
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of repeated violation of law, where the imposition of penalty has had no effect,, 
or where the amount involved is large. In order that the prosecution under 
section 52 may have a more deterrent effect, we recommend that the section 
tiiould differentiate ht‘l\vven the iess serious and more serious ofTenoes, and 
that in the'“ case ( f the latter imprisonment should be made either 
simple or rigorous an' the limit of fine may be extended to Es. 
1(),<X)0. Unless the cas 4 ! is a gross one, compounding may be resorted 
to, but the policy f-houid, as far as possible, be uniform so that 
no occasion should arise for the criticism that a rich man can, if found out,, 
purchase his freedom by payment of money, while a poor man has to go 

to jail. The sanction of the Central Board of Ee venue should invariably be 
obtained both for prosecution and for composition so as to maintain uniformity 
of treatment. public opinion in our country is not so advanced 

as to look down upon those who are proved to have attempted fraud on the* 
revenue. We are aware of cases where persons who have been prosecuted, but 
who have paid composition fee, are allowed to mix freely in respectable society 
without the public attaching any kind of moral stigma to their character and 
doings. We, therefore, suggest that those on whom a penalty has been levied 
more than once for offences under section 2B(l)(c). or who have been convicted 
in respect of more serious offences under section 52, should be held to be dis- 
qualified or membership of legislative or local bodies or for acting as trustees, 
unless Government in special eaR(‘s agrees to set aside the discpialification. We- 
also recommend that the operation of section 54 of the Act may to this extent 
bo excluded where; with th(‘ sanction of the rornmissioner, the fact of an 
assessee having been subjected to a penalty under section 28(l)(c) has to be 
made public. No such provision is necessary in the case of a conviction under 
section 52, as th(' criminal proceedings are normally public The Eoyal Com- 
niission in 1020 have cpioted with approval in paragraph 66-1 of their report, a 
Rlateinent made before them bv an experienced an eminent lawyer: “People 
should be made to understand that if they defraud the i*evenue, thev are co?ti- 
mitting a mean and despicable offence against every one of their fellow tox- 
payers and oi convi(*lion the offender should be made to fm! the igi’'^’"iinv and 
disgrace attaching tn the crime h(^ has committed*'. 

237. In considering the question of penalties for the submission of incorrect 

returns, we had also to bear in mind the fact that many of tlie assessoes the 
assistance in tjie preparation of the returns from various persons, and the ques- 
tion naturally arose whether it would not he advisn])le to visit the abetment of 
the submission of incorrc'ct returns with some kind of punishment, either by 
the imposition of a penalt\ or by making it an offence. In England, under sub- 
section (2) of S(*ction 30 of the Income-tax Act of 1918, “the person who know- 
ingly tmd wilfully aids oi' abets auy person in committing an offence under that 

B(M*tion, forfeits a snm of /:50”. Tliat section refers “to a persr.n w ho in mak- 

ing ; claim for. or ohi rning any allow^ance or deduction 

(a) is guilty of any fraud or contrivance: or , 

fh) fraudulently conceals or untruly declares an^ income or any sum 

which he has charged against or deducted from, or is entitled to 

charge against or deduct from any person; or 

(c) fraudulently ^fikes a second claim for the same cause.” 

238. In answer to our Question No. 43, enquiring whether it would not be 
right to follow the Engli.sh law and declare even abetment of submission of in- 
correct returns to be an offence, the opinions expressed were somewhat divided. 
Some, including some of the Auditors and llogistered Accountants, were in 
favour of the proposal. A large number expressed themselves as being opposed" 
to it. The latter pointedly invited our attention to the difference in the standard 
of education and literacy between England and India, and stated that if the 
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f>ropoBal made was given effect to a large number of semi-literate persons, such 
« clerks and mimims, would be made punishable for having abetted the sub- 
mission of an incorrect return. Others stressed the fact that in many instances 
the return is submitted under the guidance and advice of Lawyers and Begistered 
Aooountants who have perforce to be guided by the information given by the 
assessee. They made a special mention that so far as the Begistered Accountants 
are concerned, they are already subject to the disciplinary jurisdiction of the 
Accountancy Board and that the I^awyers are under the disciplinary jurisdic- 
tion of the Bar Councils, in case they are found to have been guilty of mis- 
conduct. They stated that the only persons who guide the assessees profes- 
sionally, but are not subject to ihe disciplinary control of any body regulating 
the conduct of their profession, were the Tncome-tax Practitionei*s. Other replies 
to our question made the suggestion that the matter should be left to be dealt 
with under the existing Criminal Law and that no special provision was neces- 
sary as was contemplated in the question. We are not impressed by any of 
these arguments. 

289. Taking the last-mtntioned objec'tion if tlie niatier wm* left te 

the existing Criminal Law, a person would he convicted of abetment only oi 
an offence in^der section /)2 of the Act. That section, however, refers to the 
making of a false statement the individual concerned in a vt*rification re- 
quired to be miide under different sections of the Act. Wluit we bar] parti- 
cularly in mind was the abetment of the submission of an incon^ect ndiiiT 
w'hich is mentioned in section 28(1) (c) of the Act. That, however, is a lapse 
punishable only with a penalty under the Income-tax Act, and the c.'cisting 
Crinjiiial Jiaw will not make the abetment of that lapse punishable, miles? 
specific provision to that effect were made. It is true that the standard o1 
education and literacy in this country is not as high it is in England; bul 

a person would render himself liable for punishment as an abettor only if lu 
“knowingly and wilfully assisted” another person to submit an inc()rr('ci 
return. That would be a question of fact to be decided in the circuinstances 
of eiicb ciuse, an(l we have no doubt that the persons authorised to imiiose r 
penalty \Aould take into consideration whct^her, having regard to the standarr 
of education of the person alleged to ht‘ guilty of the abetment, he eould pro 
perly be said to V ivo knowingly and wilfully helped the assessee in 
submitting an incoiTect r('turn Wo are aware that Ib^gistered Acc,onntfmt? 
and Legal rraetitioners are subject to the disciplinary jurisdiction of tht 
Accountancy Board and the Bar rouncils respectively, but the power of takinf 
disciplinary action has, so far as our knowledge goes, been exercised ext»’cmelj 
rarely, if at all. The procedure laid down in taking disciplinary action is ai 
elaborate one^ and the infrequency of such disciplinary action does not nt'ccs 
sarily indicate that there have been no lapses on the part of these j)ersons 
No doubt in many cas«\s they have to be guided by the informatit)! given bj 
the assessees themselves, and, in so far as their advice is })ased on the inforrna 
tion given by the assessees, tliey could not be said to he wilfully and knowingb 
guilty of abetmem iut there may be cases where compliedty of the lega 
and accountancy ri(lvi:^ers may be obvious, and it is in such cases that w^ 
propose that the lnc(;iTie tax Officer should have^^ower to imfjwiwse a penalty. 

240. The case of Income-tax Practitioners stands on a somewhat differeir 
footing, and we had numerous (‘ornplaints about the competency of the.se 
gentlemen to represent the asses.see in Tncome-tax proceedings. Under ser*tior 
•61 (2) (iv) of the Act, an Income-tax Practitioner means — 

fa) any person who, before the 1st day of April 1988, attended before 
an Income-tax authority on behalf of an assessee otherwise thar 
in the capacity of an employee or relative of that assessee; 
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(b) any person who has passed any accountancy examination recognised 
in this behalf by the Central Board of Revenue; oi 
(cj any person who has acquired such educational qualifications as the 
Central Board of Revenue might prescribe for the purpose. 

' The Central Board of Revenue has, under Rule 46, prescribed the 
'educational qualifications as possession of a degree ill C. ommerc6| 

Law, Economics or Banking of any of the Universities specified in 
1>hat rule. Some of the replies to our question suggested that it 

was the Income-tax Practitioners who could — if at all — ^be said to be 
concerned in abetting the commission of offences under the Income- 

tax Agt. They are not bound to audit the accounts and can always claim 
to have drawn up the return on the basis of the material furnished by the 
assessee. They do not often sign any statements prepared by them. An 
Income-tax Practitioner who is qualified to be so under section 61(2)(iv)(a) of 
the Act need not possess any qualifications at all, except that oi having attend- 
■ed once before an Income-tax authority prior to 1st April 1938. A person 
qualified under (b) of that clause may possess some accountancy knowledge, 
but need have no acquaintance with the Income-tax Law. A persop qualified 
under Ihe educational qualifications j^rescribed by the Central Board of 
Revenue, such as a graduate in Law, may be acquainted with the Income-tax 
Act but lias no knowledge of accountancy. A graduate in Econoiriics may 
have no knowledge either of aecountaucy or of law. Yet all thes ' personv are 
entitled to represent the assessee as “Income-tax Practitioners’*. It has been 
urged that this category of Income-tax Practitioners may bo allowed gradually 
to die out as the legal and accountancy professions can provide all the assist- 
ance til at an assessee may stand in need of. We suggest that the Central 
Board of Revenue or the Commissioners should (Iraw up a list of person.s who 
are at present entitled to appear as Income-tax Practitioners by reason of 
possessing qualifications under section 61(2)(iv)(a) of the Act, and of those 
at present qualified under section r)l(2)(iv) (b) and (c), provided that the 
lafter pass an examination in Income-tax Law and Accounts similar to that 
prescribed for the Income-tax Officers. No further addition need be inade to 
that list, unless the person who proposed to practise as an Income-tax Practi- 
tioner passes such an examination. All the Income-tax Practitioners having 
their names on the roll maintained by the Commissioners or the Central Board 
of Revenue, as the case may be, should be required to conform to a code of 
professional conduct and discipline prescribed by the Oeniral Board of Revenue. 

241. It seems to us right that we should adopt the English practice and 

add a sub-section to section 28 so as to provide that a ])ersou who wilfully 
and knowingly abets any person who has rendered himself liable to a penalty 
under circumstances mentioned in section 28(1 )(c) of the Act, may be ordered 
by any Income-tax Authority to pay a fine which may extend to Rs. 500. As 
in the case of any other penalty, we suggest that there should be an appeal 
against the imposition of the penalty on the abettor. The appeal should be 
heard along with the appeal, if jwy, against the assessment in the proceediacys 
which resulted in the imposition of penalty on the abettor. * 

W— Secrecy and Publicity 

^ (Questions 46 and 47) 

242. A suggestion was made to us that the provisions of section 5-1 may 

be relaxed in certain cases which are more .or less analogous to the exemptions 
mentioned in sub-section (3) of that section. We accordingly enquired (vide 
Question No. 46) what the views of the public were regard to the disclosure 
•of confidential information — ^ 

(1) to the Advocate-General, where it appeared that there had been a 
breach of trust rclathig to charity; 
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' (2) to the Proviupial Government in respect of information having a 

bearing on the recovery of Sales Tax; and 

(3) to the proper authorities when the assessee makes, in the course of 
income-tax proceedings, statements which implicate him in a 
criminal offence and when such statements have been made with 
a view to escape liability under the Income-tax Act. 

We further asked whether the statements made by an assessee in the course 
of income-tax proceedings may not be disolosed to a third person if such a 
statement asserts, falsely and with a view to escape or reduce taxability of 
the profits of a certain property, that such propej^y belongs to such third 
person. This last proposal was similar to the provisions contained in seetion 
7 (4) of the Income-tax (Investigation Commission) Act. The idea underlying 
this provision in the Income-tax (Investigation Commission) Act was that the 
possibility of a disclosure being made to a third party, who may be in a posi- 
tion to take advantage of the false statement made by the assessee may act 
as a deterrent against the assessee recklessly making such false statements. 

243. The replies wc received disclose a sharp difference of opinion. While a 
large number were’ in favour of the suggestions, the majority were not inclined 
to accept them. The main argument advanced by the latter w'as that it would 
be a violation of the principles of secrecy which attach to the incoiiie-tnx 
pvo(.‘eeding6. While some considered that it w'ould bo immoral to disclose 
infi rmation given in confidence to the Income-tax Department, others stressed 
fb:'t the j)ractical i-esult of such a })roposal would la* to deter assessees from> 
making a true disclosure and w'ould add to the difficulties of the Department 
in obtaining information. Some of the replies went so far as to say that it 
wa- no business of the Department to act either as a (\T.D. agency for other 
d(‘]^artinents or as a guardian of the morals of the people. 

244. With regard to the proposals coiilained in clauses (1), (2) and (3) of 
C^ln.stion Xo. 47, we are not impressed by the arguments advanced against 
th" accef»tance of those ])roposals. Section 54 has for its object the mainton- 
ancc of secrecy of the financial affairs of the asscsse * as disclosed iii the 

^ assessment proceedings, except for the purposes specified in clauses (a) to (m) 
of sub-section (3) of that section, wdiich are all purposes of a public nature. 
All statements made by the asses.see and all returns furnished by him, or 
accounts or documents produced by him, or anv evidence givim by him are 
t)’eatecl for all other j)urposes as confidential and they cannot h(* c.'illcd for in 
a Court of law\ The prineiy)le underlying the section is to make the informa- 
tion confidential as between the assessee and the Department so a.s to 
encouragi* assessees to make a full and true disclosure to the Denartmeiit of 
all the relevant facts within his knowledge, with the assur.inc'^ that any state- 
inejit made by him w'ould not ]>e subsequently used against him. It is true 
that the principle of .secrecy and (‘onfidence attaching to the income-tax pro- 
C('edmgs is not to be lightly violated, but it is equally important that these 
princijdes shoifid not afford a cloak to the assessee to make reckless state- 
)nents in ordef^to avoid tax liability with the assurance that such statements 
vvjd! not involve him in any serious consequences. The exceptions mentioned 
in ‘^uh-.Kection (3) of the section were designed v\ith this end in view, an^ it 
seems to us that the proposals contained in clauses (1), (2) and (3) of Ques- 
tion No. 46 are similar in nature to the excejitions recognised under sub- 
section (3). For instance, clause (j) ofl sub-section (B) permits disclosure to 
an officer of the Provincial Government of such facts as may be necessary for 
the pury)Qge of enabling that Government to levy or realise anv tax imposed 
by h on agricultural income. This provision is indistinguishable in ]irinciple 
from the proposal contained in clause (2) of Question No. 46, when it has 
been sJiggested that the information having a bejiring on the recovery of the 
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Sales Tax may be disclosed to an officer of a Provincial Government. With 
regard to the suggestion in clause (1) of Question No. 46, it has to be remem- 
bered that income from property held in tnist for charitable purposes is made 
exempt from income-tax for the purpose- of giving encouragement and help 
to such trusts. Jt is true that it is not 1..“' business of Income-tax Officers to 
find out whether the income has in fact been utilised for charitable purposes, 
but cases are not infrequent where it does come to the knowledge of the 
Income-tax Officer that the income though received ostensibly for a charitable 
purpose, is not in fact so utilised. It is not within his power to disallow the 
exemption which is granted by law merely on the grouTid that there has been 
a breach of trust in the matter of utilisation of the incotpe of the tr\ist pro- 
perty. But it seems to us very desirable in the public interest that any fact 
discovered in the course of income-tax proceedings clearly indicating that 
there has been a breach of trust relating to a charity should be brought to 

the notice of the Advocate-General, so that, if so advised, the Advocatt'- 

Oencral m'ay take suitable steps in the matter. 

245. There has been considerable opposition to the proposal embodied in 
clause (3) uf Question No. 46. While' some contended that there may not be 
any statements made by the assessee which would implicate him in ihc com- 
mission of M criminal offence, others stressed the undesirability of the Income- 
tax Dei)avtinent taking upon itself the duty of keeping the moral conscience 
of the as6(*ssee8. This criticism ignores the existing provision in sub-section (3) 
(a) of section 54 and proceeds on some misconception of the precise point we 
had in mind. We did not suggest that every statement which implicates an 
as.sessee in the commission of an offence should be brought to the notice of 
the propfjr authorities, but we intended that action should be taken only 

when such statements were A.HkIc wnth a view^ to escape liability und t the 

Income-tax Act. We take a simple example. An assessi*e makes a statement 
thfit n certain sum ap])caring in his accounts does not it*present his profits, 
but represents a sum wliich lie misappro])riated from some other nerson. It 
may noi alvays he possible for an Income-tax Officer to decide whether the 
statement was tna* or not; but if he accepts the statement as true and levies 
no lax oil tlie .sum on the ground that * it was a misappropriated amount, it 
see?us lo ns that there is a clear case for prosecuting such person. If, on 
the otlier hand, the ln(*om(‘ tax Officer dof^s not accf*pt the statement tu be 
ti'ue and levies incoTue-tax on the sum alleged to be misapproprial(»d, the 
assess**e is at least gudty of having attempted to mislead the IneoTue-tax 
Offic‘(‘r. As the. statement was made on oath, the IncoTue-tax Officer ru 'y have 
to decide in each case whether the assessee should be 'prosecuted for having 
made n false statement or not. It seei^is to us that the further investigation 
alv'ut thf* falsity or oth^Twisp of the statement should ho left to the investigat- 
ing authorities, and if a statement appears prima facie to implieate the 
ass^essec in the commission of a criminal offence, and if the statement was 
made in order to avoid or reduce liability to tax, the matter should bo 
referred to the appropriate authorities, so that <h(‘y mav take siiitabk' st ‘ps 
in the matter. 


246. With regard to th(' proposal contained in clause (4) of Question No. 
•i6, fherp v/eq considerable o])position to it in the rephes that w*o received. 
Some of the replies stn'ssed th^ undesirability of fom^^nting private litigation 
by giving a?i oppnrtmiity to a third pcr.son to file n suit on the basis of the 
statement made by the assessee. Some of the replies pointed* out that such a 
•statement made by the assessee. Some of the replies pointed out that such a 
assessee doe« make a statemimt pleading the owaiership of the property in a 
third person, he probablv makes it after taking such third person^into his 
<*onfidenoe, so that the disclosure to such third person of the statement made 
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by the assesses would not have any practical results. Some others who did* 
not seripusly object to the propcteal, however, pointed out that there was nO" 
necessity fdr enacting a provision of the kind suggested, as it was open to the 
Income tax Officer to summon such third person under section 37 and to 
examine him to examine tlie correctness of the statement made by the assessee. 
We think that the proposal contained in clause (4) of the Question which has 
been accepted by the Legislature in enacting section 7(4) or the Income-tax 
(Investigation Commission) Act, should be adopted a part of the ordinary 
la\^ relating to income-tax. At present it is open to nn assessee to assert the 
right of a third person to a certain property in order to escape the liability to 
tax on tl-'e income of such property in the knowledge that any statement made 
by him could not be used against him as being protected by the provisions of 
secrecy contained in section 54. It is true that, as pointed out in some of the 
re})lies, it is open to the Income-tax Officer to summon such third person and 
enquire whether the property alleged by the assessee to belong to such third 
person does in fact belong to him. But even so, it is not open to the Income- 
tax Officer to furnish to such third person a copy of the statement made by 
the assessee or even tell him that such statement has been made. Unless such 
third person is in possession of the statement* made by the assessee, he cannot 
use it to support his title to ihe property, and the Income-tax Officer himself 
will be precluded from producing that statement under the existing provisions 
of section 54 of the Income-tax Act. If, however, there is such a provision in 
the law, as suggested in clause (4) of the Question, it would, in our opinion, 
act as a deterrent to any person falsely setting up u title in another person 
merely for the purpose of evading liability to tax on the income of such property. 
The Legislature has thought- it fit to exempt from the operation of section 54 
statements of this type so far as the Income-tax Investigation Commission is 
concerned, and, for the very reasons which appealed to the Legislature then, 
we think that it w’ould, ^^n the whole, make for a more efficient administration 
I of the Act if such a provision was incorporaied as a y)art of the Income-tax 
Act. 


247. Ill Question No. 47, we enquired whether it would not be desirable to 
give wide publicity to cases in which the assessees are found to have mode 
gross under-statements of their income, and to cases where persons have been 
convicted of income-tax offences of a serious nature. Here, again, a large 
majority of the replies were against Ihe proposals made in the Question. Some 
of the replies, wffiich were opposed to the proposal, stated that such a course 
w’ould have no effect as a deterrent, especially in the present state of public 
apathy in which the immorality of tax dodgers does not seem to weigh too 
heavily on anybody’s conscience. Others stressed the argument that such 
action would be regarded as vindictive by the public and evoke no sympathy 
from them. They stated that the Department is already very unpopular and 
the proposals of this kind would add to its unpopularity. Others object-ed to it 
on the ground that publicity of the kind contemplated was likely to affect the 
credit of the persons concerned. Some others stated that publicity was already 
given by the Press to the proceedings in Court when any one was convicted of 
an income-tax offence. There were, however, some. Associations and persons 
(these were in a minority) wffio stated that publicity of the kind contemplated 
would serve as a deterrent. It has been suggested that if the* returns them- 
selves Are published, businessmen might be afraid of their false statements 
being found out by their fellow businessmen who must know in a general way 
of the incomq^or profits each of them has been making. Tliis seems to be of 
doubtful expediency. This step will be of no use in the case of large incomes 
where differqpces cannot be easily detected. The position may be different 
wdiere a man pretends he has made only losses in a particular year concealing 
his pn)fit8. ^ In U.S.A. attempts were made by legislation to publish the name^ 
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ot J’ederal jnconue-tax payers in the hope that open announcements of taxable 
income, ci of tax payments, would lead to discovery of evasion. The attempts 
had to be given up as there was a public outcry and no beneficial effect resulted 
(Hchultz, American Public Finance, 3rd Edition, page 464). On the whole, 
\\i\ think that the proposal contained in clause (1) of the Question, namely, 
of giving wide publicity to persons who are found to have made gross urider- 
stuteinent of their income may be dropped. Whajt is v gross under-statement 
he a matter of opinion, and power of the kind contemplated may possibly 
1)0 us(‘d — in some cases unjustifiably — to the detriment of the credit of the 
p('rs(jn concerned. 


248. With regard to the publication of cases in whicli persons have been 
convicted of serious income-tax offences, we think that there is much to he said 
in favour of the proposal. Proceedings in criminal courts are public, and in 
gross cases they do attract public attention. The proposal, therefore, contained 
in clause (2) of the Question is not a novel one; and there is a certain advantage 
in public exposure of persons who arc guilty of deliberately cheating the revenue. 
We would here quote from a reply that was received from a well-known Chamber 
of Commerce. They say: “The penalties and public exposure which should 
l)r applied to those who deliberately cheat should be of the utmost severity. 
OiK result of this would be that merit would attach lo those who pay their 
just dues. As things are at present, there is no question but that those who 
are known to be the biggest deliberate taxation cheaters are received in all 
ranks of society in the country and by virtue of their very success in cheating 
arc surrounded with an aura of ability and shrewdness, instead of being ostra- 
cised and stamped with obloquy. There can be no public conscience in the 
matter of taxation as long as these conditions obtain’'. 

249. We would point out that this question was considered by the Indian 
Taxation Inquiry Committee (Todhunter Committee). They recognised that 
since 1922 the maintenance of secrecy in income-tax proceedings was ‘*au 
imi)ortanl factor in the development of an efficient administration of the 
income-tax in India”, But they were prepared to depart from the practice 
without infringing the principle of secrecy, by recommending that in the 
annual reports a list of persons penalised for income-tax offences may be pub- 
lished as is the practice in Australia. They thought this might operate as a 
deterrent to the commission of such offences (paragraph 250). 

250. Tn U.S.A. also evasions discovered by a “flying squad” check are 
punished by maximum penalty and full publitiity is .given to their discovery and 
punishment. “Thus to be made an example before his neighbours may seem 
disproportionate punishment for the evadeir caught by this })rocediirc wbeie 
others escape examination and detection. But the tax evader has only his 
sharp practices to thank and the publicity given to his east is salutary warning 
to prospective evaders” (Schultz — American Public Finance — 3rd Edition, 
page 329). 


X. — Cancellation of Assessments, Revision and Review 

251. Several of the replies received by us stressed the desirability of Income- 
tax Officers making a freer use of their powers under section 27 of the Act to 
cancel assessments already made where the conditions required under that 
section were satisfied. It is true that an application under section 2% to the 
Income-tax Officer to exercise his powers under that section and an appeal 
against the assessment itself are two concurrent remedies open to the assessee; 
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but tiiiw position is not peculiar to income-tax procedure. Even in Civil < ourts 
two such concurrent remedies are available where a judgment debtor can make*^ 
an application to the Court to set aside an ex parte decree and at same time 
can file an appeal in tlie higher Court against that decree. If the application 
for setting aside the ex parte decree succeeds, the appeal automatically falU 
throug^h ; if it does not s^icceed, the matter can be decided in appeal. Similarly, 
if the application under section 27 of the Act succeeds, the assessee need not 
pursue his ap 2 )eal against the assessment before the Appellate Assistant Corri- 
inissioner. \Vr do not think, therefore, that there is iiny point in the submis- 
sion made in some of the replies that these two coii^-urrent ren^edies may 
lead to a conflict. Normally, an application under section 27 would be decide 1 
long before the appeal comes on for hearing before the Appellate Assistant 
J ominissioner. We, therefore, recommend*. that a freer ust be made, especially 
in cases decided under the proviso to section 13, or under section 23(4) of tVie 
power under section 27, particularly where the Income-tax Officer is sartdsfied 
Miat the true accounts of the assessee are forthcoining at that stage. 

252. We should like to point out that the powers of revision under section 
38 A can ho invoked only when an application is made for revision wdthin one 
year of the date of assessment. We are aw'are of cases where the Department 
has recognised that tlie assessments made during the previous years were 
incorrect, has promised to give relief to flit* assessee in resjiect of future assess- 
ments only but has refused to revise earlier assessment, because the application 
for revision w^as iiiade more than a year after the date of the order. The 
provisions of h^ection 85 cannot be invoked in such ciises btcaust the mistake 
which resulted in the wrong assessment may not be apparent from the record; 
but whcTt' it has been established to the satisfaction of the Dfparf.nunt that 
earlier assessments were made ownng to a bona fide mistake of the Departmen^ 
or the assesste, we see no reason why an order in revision should not be per- 
‘iiiltc'd to be ])assed merely because more than a year lias elapsed after the 
jiassing of the order which is recognised to he wTong. Section 85 allows a period 
ef 4 years within w^hich an order can be made for rectification of the assess- 
ment. Section 84 permit r the DepartUKUit to reopen a eoniplett d asse.^sment 
within 4 or in sona' cases S years after tlie (dose of the rel< vant as"-<( ssnaait A'(*ar. 
We, therefore, re^*oinniend that under section 88A, it .sliould at least be within 
the power of the ror-nnissiont r to nlax lh<' time lindl for jusi and ndoouate 
. e.ise. We would einphasisc tliat it is wholly unjust fni the DepHitnieni to 
attempt to keep money wdiieh has been wrongly ree^n^ered rAving to a hona 
fide error on the part of the assessee or the Department, and that such attempt 
to resort to technicalHics must inevitably have reactions in the opposii^.^ direc- 
tion as the assessees may also be tempted to play the same game. 

258. A claim has been made that the assessee ’s right to ask h>r reopening 
-^'>f an assessment should be co extensive with that of (jrcjvernment under section 
84 of the Act. This position is scarcely tenable because ordinarily the assessee 
v/ill be in possession of all information material to the assessment. However, a 
mea.sure of relief against genuine hardsbij) eve^ in this rdass of ens^s may be 
(d)tained by resorting to the revisional procedure pniscrihed iiruhT s(‘efion 88A 
of thi Act, as w’e have recoTnmrm.ded above that the time limit prescribed by 
section. 83A should be ca^jable of being relaxed for just and sufficnent oausf'. Tt 
is, how'evor, conceivable* that jtistiee cannot be done in sonic cases ev(*n in 
exercise of the revisicmal powers under section 33A. We would aec.ordingl ." 
sugcrest that a limit/ed power of review^ may be conferred on the Income-tax 
:*nthoritieB similar to thut possessed by* the Civil Court;; on discovery oT new^ 
material w^ich could not have hem produced with du(^. diligence during the 
original proceedings. Beference in this connection may be made to section 24 
of the English Finance Act of 1923 though that section is in terms limited 
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zo assessments under Schedule D. Under that section any assessee, who 

lieges that the assessment was excessive by reason of some error or mistake 
in the return or statement made by him, may, at any time not later than 6 
>ears after the end of the year of assessment, make an application for relief 
to the Commissioners of Inland Eevenue, and the Commissioners are authorised 
T'O give by way of repayment such relief in respect of the error or mistake as is 
re.'isonuble and just. 

Y— APPEALS 

(Questions 48 and 49) 

254. In question Np. 48, we enquired whether it would not be necessary 
to provide a right of appeal. 

^ (1) against an order under section 35 (Rectification) and 

(2) against an order of an Appellate Assistant Commissioner refusing 
to extend the time for filing an appeal or dimissing an appeal as 
not filed within time. 

The icplies that we received were almost unanimously in favour of the 
view that ^here should be a right of appeal in both these cases. One or two 
replies pointed out that theri* is an appeal against both these orders ev( n under 
llie existing law, aiid that it has been so held by the Appellate Tribunal. But 
the matter is said to be pending before the High Court on an appeal against the 
order of fee Appellate Tribunal, and we think that the matter should bo placed 
beyond doubt by a suitable amendment of the law. It should be made clear 
that an appeal would lie against an order under section 35 both in cases where 
the authority takes action and makes an order of rectification or refuses to take 
action. The appeal against an order imder section 35, we think, should be 
limited onl^ to the rectification ordered or to the refusal to make an order of 
rectification. It should not be open to the appellant on such an appeal to re- 
open the merits of the original order except to the extent permitted byi 
section 35. 

255. If? was pointed out by the Bengal Chamber of Commerce that there 
was no apy)eal provided against an order appointing a person as an agent of a 
non-resident, and they urged that this should be made tJhe subject-matter of a 
separatt* appeal instead of’ leaving the question to be agitated in the assessment 
proceedings of the alleged principle. Wc think that there is a good deal to j 
be said for tbi.s view, and recommend that the suggestion made by thej 
Ohamher of Commerce be accepted. 

250. There was another point raised by the same Chamber and that related 
bo orders passed under section 23- A of the Act. Under that section, it is open 
bo an Tneonie-tax Officer in certain eases of non-public (‘ompanies to make an 
>rder, with the previous concurrence of the. Inspecting Assistant Commissioner, 
^3at the undistributed portion of the previous year’s assessable income of the 
coTupany, as computed for income-tax purposes and reduced by the amount 
of Ineome-iax and super-tax payable ])v the company in respect thereof, 
should be deemed to have been distributed as dividend among the 
shareholders. Thereupon, the proportionate share of each shareholder 
can be ineludc^d in the total income of such shareholder for the purpose 
af airiving his total income. Under the third proviso to sub-section (1) of 
section 30, a, shareholder in a company in respect of which an order under 
ection 23-A has been passed by the Income-tax Officer cannot in respect of 
he matters detennined by such order appeal against the assessment of his 
►wn total income. The only remedy, therefore, for the company or the 
hareholders aggrieved by the order under section*'23-A is to appeal against the 
rder itself. There is no doubt that the company can appeal against su?h an 
rder. In such a case, the Chamber has desired that it Should be made clear 
hat there is no necessity for the individual shareholder tn appeal. It appears 
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to us that this position is implicit in the law, as it stands, and if the company 
succeeds, Aib results flowing from a successful appeal would be applicable in 
respect of all the shareholders. But a somewhat difficult position is likely to 
arise if the company does not wish to appeal and only some of the shareholders 
wish to do so. ^uch a situation may arise if there is a large number of small 
shareholders and only a few big ones. The section was designed to prevent 
non -public companies from postponing declaration of dividends lest such 
dividends may lead to the imposition of super- tax on the individual incomes 
of the sharenolders. If the dividend is deemed to be declared under the pro- 
visions of section 23- A, shareholders of limited means would stand to benefit 
by such an order inasmuch as rtiey will be entitled to a refund in respect of 
such dividend of the difference between the income-tax deducted at the maxi- 
mum rate and the tax due from them at the rate applicable to their own indi- 
vidual incomes. In such* cases, it may be to the interest of such shareholders 
to acquiesce in the order under section 23-A, while it would be to the interestfl 
of shareholders of substantial means to appeal against that order lest the divi- 
dend deemed to have been declared should be added to their individual incomes 
wifh the consequent super-tax liability. If the small shareholders are in a 
majority, the company may decide not to appeal to the detriment of the ' 

( interest of the few shareholders of substantial means. We think that in 
principle the right of appeal should be conceded to any shareholder even thougjh 
the company does not choose to appeal; but, in our view, such cases are likely 
to be very few because in most of the private limited companies the shares are 
held by a few persons of substantial means and in most cases where an order is 
passed under section 23-A. There would be an appeal by the company at the 
instance of shareholders, who are persons with big incomes and have a controll- 
ing interest in such companies. 


257. It was further pointed out in one or two replies that there should be 
a provision for an appeal against the recovery of tax under section 23-A (3) (ii). 
Under that sub-section, where the proportionate ^harc of u member of a com- 
pany in the undistributed profits of the company has been included in his 
total income imder the provisions ' of sub-section (1) of that section, the tax 
payable in respect thereof is recoverable from the company, if it cannot be 
recovered from such member. It is difficult to see on what basis suc*h an 
appeal could be founded. The Income-tax Officer proceeds to recover the tax 
from the company itself if it cannot he recovered from such member. Such 
a procedure is possible if the original order nnder section 23-A (1) remains un- 
assailed. So long as the order stands, it would be too much to ask the Depart- 
ment to exhaust every possible remedy against the shareholder before seeking 
to recover the tax from the company. le very basis of the order under section 
23-A is that the undistributed amoun; is still with the company, although 
it is conceivable that in fact the company may not be in possession of sufficient 
assets. It will be difficult to define the extent to which the Department 
should make an attempt to recover the amount from the shareholder ‘ efore it 
can take steps against the company. But as we have pointed out in the pre- 
ceding paragraph, fhe main body of shareholders in a non-public company are 
persons of substantial means and the qases of non-recovery of tax and the' 
consequent resort to section 23-A (3) (ii) would be extremely few. However, 
in theory, the right of the company to appeal against the decision of the Incom^^! 
tax Officer to recover the tax from the company, instead of from the sharehol^' 
concerned, may be conceded, although it would be availed of in a very limited^ 
class of cases. 

. In question No. 49, we enquired whether a non-resident assessee, who 
fails to pay the demand, should not be put on condition that he should deposit 
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ihe i»x before any appeal filed by him against ihe assessment is heard; alter, 
natively, whether he should not be asked to give security for payment in the 
event of decision going against him. With the exception of four or five Asso- 
ciations, most of the replies were in favour of iftie proposal, and stated* that either 
of the two alternatives may be adopted. Those who were not in favour of 
the suggestion pointed out that the proposal would have no practical use. 
They pointed out ti \t there was nothing to prevent tEe Department from re- 
covering the tax in spite of ftie fact that an appeal was filed. They contended 
that if the non-resident had no assets in the Indian Union or had failed to pay 
the demand, he was not likely to make the required deposit or furnish the re- 
quired security before the appeal is heard, and, in any case, it would make no 
difference to him whether his appeal is heard or not. One Association went 
to the length of suggesting that not only should there be no demand for deposit 
or security as contemplated in the question, but even the recovery of the tax 
' should be stayed unless the Appellate Assistant Commissioner before whom 
the appeal was pending permitted the recovery on the ground that the appeal 
was prima facie frivolous. 

259. In our opinion, the view expressed in the very large majority of the 
replies from persons and Associations whom we consulted should be accepted. 
It is true that there is nothing to prevent the tax being recovered even during 
the pendency of an appeal, but the case that we conternplatr' is where the 
Department hag failed to recover the tax from the non-resident, and the ques- 
tion that we put to the public was whether in such cases deposit or security 
should not be demanded before the appeal was heard. Those who argued 
that the proposal was of no practical value, because a non-resident who had 
failed to pay the tax would not care to make the deposit or give the security 
ignored the consideration that th(' non-resident had, in fact, chosen to file an 
appeal. If the non-resident is not keen about the appeal, the demand for 
security or a deposit will make no difference to him. On the other hand, if 
he has no stake* in the appeal itself, then it would not be inequitable to call 
upon him to make the necessary deposit or furnish the necessary security. 

It is quite likely that the insistence on security may bring to the notice of tha 
authorities conccr?ied some concealed assets which would not otherevuse have 
been known to the Department. It ig equally pos.^ible that even though the 
tax was not recoverable at the beginning, the circumstances of the assossee 
may have so changed by the time the appeal comes on for hearing as to rhake 
the demand for a deposit or security not unavailing. In any case, precaution 
of the type suggested would certainly act as a check on frivolous appeals. We 
would, therefore, suggest that before the appeal of a non-resident who had 
failed to pay the demand is heard, he should either deposit half the amount of 
tlie tax payable or give security for the full amount. We suggest that a request 
in this behalf should be made before the appellate authority by an Licome-tax 
Officer after he has obtained the previous '^provnl of the Inspecting Assistant 
Commissioner. It is conceivable that in - me cases the order under appeal 
may prima facie be so unsustainable that it would be an unjustifiable hardship 
upon the non-resident to ask him to furnish the deposit or give the security. 

In order to meet such cases, we would^add a provision that the requirement of 
the deposit or the security may be waived if the appellate authority so orders. 
We may point out in this connection that the proposal made is not novel. 
Under section 213 of the Australian Act, where the Commissioner has reason 
to believe that any person intends to carry on business in Australia ior a limit- 
ed period only, or in cases where the Commissioner for any other reason thinks 
it proper so to do, the Commissioner may require such person to give security 
by bond or deposit or otherwise to the satisfaction of the Commissioner for the 
due return of, and the payment of, income-tax on the income derived by that 
person. The deposit for the payment of income-tax is demanded even before 
the business is started. The proposal we are making is modest in oonJ^arison. 
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In the propoBal under consideration, we are recommending that the deposit of one 
half of the tax due, or furnishing of security for the whole amount, may be 
insisted on in the case of a non-resident, only where he has failed to pay the 
tax after assessment and still desires to prosecute his appeal against the 
assessment. 

260. It has been suggested that the provision with regard to the deposit or 
security should not be made applicable to an appeal by an agent who has been 
assesst^ in pursuance of an order under sections 42 and 43. We do not 
consider that any real hardship can arise even in such cases. Under the 
second proviso to section 42 (1), such an agent is entitltd to retain out of any 
nioixey payable by him to such non-resident person a sum equal to his estimat- 
ed liability. It should, therefore, be possible for the agent to pay the tax or 
lo make the necessary deposit. 

Z.— STAY OF EEOOVERY PROGEEDINGS 

261. The Income-tax Act makes no provision for stay of recovery proceed- 
ings pending the decision oi any appeal filed by an assessoe nndev the Act. If 
any tax, penalty or interesl is due in consequence of any order passed under 
or in pursuance of the Acr. the Income-tax Officer has, under s<^*ctioii 29, to 
serve upon the person liable a notice of demand. Under section 45 of the 
Act, any amount specified as payable under a notice of demand under sub- 
section (3) of section 23- A, or under section 29, or on an order under section 
8J or section 33, has to be paid within the time specified in the older or as laid 
<i*)wn in that section. There is no provision for stay of rettoverv proceedings 
except to this extent, r/ 2 ., where an appeal is filed under section 30, the 
Income-tax Officer may, in his discretion, treat the assessee as not being in 
default as long as sucli appeal is undisposed of (see section 45). Fven this 
limited provision does not apply where an appeal under section 33 is pending 
before the Appellate Tnhuual, nor when an application for revisioii is made to 
the Commissioner under section 33-A, nor when a reference to the High Court 
is pending under section 66 of the Act. On the contrary, sub-section (7) of 
section 66 lays down th:it notwithstanding that a referencA^ has been made 
under section 66, the irie.ome-tax shall be payable in accordance with the 
assessment made in the case. We can well imagine cases whe’;e for want of 
a provision regarding stay, considerable hardship may be caused to an 
assessee. If the appeal is successful and n part or whole of the tax recovered 

to be refunded, tbo assessee gets no interest on the amount of refund 
though he may have, in tne meanwhile, borrowed money to pay the tax. We 
consider that specific provision should be made in the Act enabling the Appel- 
lant Assistant Commissioner, the Appellate^ Trilnmal, the Commissioner or 
the High Court to stay the recovery of the tax, penalty or interest pending 
the disposal of the appeal, application or reference, as the case may be. We 
realise that care must be taken to see that the machinery for appeals, appli- 
cation or revision is not utilised merely for the purpose of gaining time. We, 
therefore, recommend that the Appellant Assistant Commi':sioner, the 
Appellate Tribunal, C’oniinissioner and the High Court should be empowered 
to orcler stay of the recovery to the extent to which the tax. penally or interest 
IS i!i issue before them if, on a perusal of the order which is the subject-matter 
of appeal, application or reference, they have reason to think that the order is 
centrary to law or otherwise erroneous and unjust. Applications for stay 
^hould be required to he filed without unreasonable delay and on sueb applica- 
lon. notice should be issued to the Income-tax Officer concerned. On hearing 
be Income-tax Officer, the Appellate Assistant Commissioner, the Appellate 
lr)hunal,.the Commissioner or the High Court, as the case may be, may call 
upon the assessee to give security for so much of the amount as is covered by 
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the stay order. If ultimately the assessee fails either wholly or partially, he 
should be required to pay interest at 3 per cent on the amount orimnally 
stayed but subsequently ordered to be recovered pursuant to the decision in 
i^iie appeal, application or reference. 

AA.— APPELLATE PEOOEDUBE 

[Questions 50 and 32 (Second half)]! 

262. In the course of our discussions with Income-tax Officers at various 

c-^ntres, we found a persistent complaint made that the assessees are unwilling 
to place all their cards before the Income-tax Officer, or to produce all the 
evidence which is in their possession, so as to enable him to arrive at a correct 
estimate of their incomes. It was stated that the assessee takes the chance 
that the estimate made by the Income-tax Officer may be below the real 
income of the assessee; but in the event of its turning out that the estimate 
iricdt- by the Income-tax Officer is excessive, The assessee produces the evi- 
dence in his possession before the appellate authority, and ihus gets the 

assessment reduced. Consequently, it was suggested (and we embodied the 

suggesfion in the first part of Question No. 50) whether it would not be right 

to ena 9 t in the statute itself that fresh evidence should be admitted in appeal 
on>y in cases in which the same could not have been produced before the 
Income-tax Officer even with due diligence and attention. We also enquired 
ill the second part of that question whether in all appeals against the assess- 
ments under the Act the onus should not be specifically laid upon the appeal- 
Jant to show that the Income-tax Officer s assessment order was wrong. 'We 
mentioned that this was the rule in England. 

263. The replies that we received on the first part of the question were 
preuonderatingly in favour of thi view that the discretion of the appellate 
authorities should in no way be fettered by a specific provision i»i the statute 
itself that no evidence should be admitted in appeal unless it could not have 
been produced before the Income-tax Officer even with <lue diligence and 
attention.. Our iittention was pointedly invited to the fact tha^ the assessees 
were in a large majority of cases comparatively ignorant of the provisions of 
the Income-tax Act, and were not alwap assisted by Legal or Accountancy 
Advisers. Other replies stressed the point that until the assessment order 
was in his hands, the assessee does not know on which points his contention 
has been rejected, and he has no idea till then as to the points on which the 
Iiicome-tax Officer desired evidence to be adduced. One of che replies went 
the length of saying that unless fresh evidence was allowed to be admitted 
before the Appeilant Assistant Commissioner, the Appellant Assistant Com- 
missioner would merely bo an automation for rejecting all appeals. On the 
other hand, some others, especially those who were concerned w'ith the admi- 
nistration of the Act, suggested that no statutory provision need be made as 
the present practice leaves sufficient discretion with the appellate authorities 
fo admit fresh evidence, when it is necessary to do so, in tho interest of 
justice, having regard to the conduct of the assessee when the proceedings 
were pending before the Income-tax Officer. 

264. Buie 29 of the rules framed by the Income-tax Appellate Tribunal 
makes it clear that the parties to the appeal shall not be entitled to produce 
additional evidence, either oral or documentary, before the Tribunal; but if 
the Tribunal requires any documents to be produced, or any witness to be 
examined, or any affidavit to be filed, to enable it to pass orders, or for any 
other substantial .'‘aiise, or if the Income-tax Officer has decided the case 
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without givuig sufficient opportunity to the assessee to adduce evidence, 
eitbei on points specsified by him^ or not specified by him^ the Tribunal may 
aili.w such documents to be produced, or any witness to be examined, or 
affidavit to be filed, or may allow such evidence to be adduced. No complaint 
has been m^e to us with regard to the working of this rule framed by the 
Appellate Tribunal. The complaint relates mostly to the adducing of fresh ' 
evidence before the Appellate Assistant Commissioner. 


266 We think tnat there is a good deal to be said for the objection that the 
assessed may not know on what points the Income-tax Officer desired evident 
to be produced, until lie sees the final order of assessment passed by the 
Iiicome-tax Officer. There is no provision in the Act such as we find m the 
Code of Civil Procedure about the points in dispute being reduced io the form 
of issues to which the parties know that, the evidence is required to be direct- 
ed. We have had it stated on high authority that even though evidence was 
produced before the Income-tax Officer, there is no mention of it made either 
in the order of the Income-tax Officer or in the order sheet maintained by 
him. The same authority has stated that even the contentions of the parties 
are not very often sufficiently brought out in the order made by the Income- 
tax Officer. Under the circumstances, it appears to us to be u’^i/air to forbid 
production of evidence at the appeal stage, where the assessee had no oppor- 
tunity to produce the necessary evidence, or was not sufficiently informed of 
the points on which evidence was required to be produced. We understand 
fbat the Appellate Tribunal made a reference to the Central Board of Revenue, 
requesting that instructions be issued to the Income-tax Officers that the 
statements of the assessees, or their authorised representatives, should be 
reduced to writing, and that the Tribunal was informed that instructions had 
been issued in the post, and that the Income-tax Officers were being reminded 
of those instructions. Inspite of this, it is the experience of the President of 
the Appellate Tribuuul that the orders made by the Income-tax Officers do 
not pay sufficient attention to this aspect of the matter. It must, however, 
UiPTemembered that if evidence is admitted freely on appeal, it will merely 
encourage assessees to keep back books from the Income-tax Officer and take 
Ibe chance of under-assessment whereas confirmation of the Income-tax 
Officer’s order — unless grossly unreasonable — will indirectly ximpel the pro- 
duction of accounts and other evidence before the Income-tax Officer. We 
think that the ends of justice will be served by a rule to the effect that the 
Appellate Assistant Commissioner should not allow fresh evidence to be 
brought on record in cases where the relevant material was wilfully withheld 
by the assessee before the Income-tax Officer. In deciding whether in any 
particular case the eviden^ has been so wilfully withheld, the Appellate 
Commissioner will no doubt give due weight to the consideration 
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wiiether the assesBee was given a fair obanoe to produce the evidence, whether 
ne was in a position to knew on what points evidence was required to be led 
whether with due diligence and attention such evidence could have been 
ptOQueed before 1 he Lioome-tax OflSoer. In order to enable the Appellate 

Assistant Commissioner or the Appellate Tribunal to decide whether the 
eMdenoe, was wilfully witheld, the order sheet should show what opportunity 
was givqn to the sssessra to ^duce evidence an don what points evidence was 

soSu."^Si 7 ri° 22 (4) shoEld indicate with 

d^uments and accounts were required to be pro- 
duced. It would, perhaps, be better if this point was made clLr hv a 
provision, not necessarily it. the statute itself, but by a statutory rule m hS 
been done by the Income-tax Appellate Tribunal In Jule 29 of their n.Ie“ 
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266. On the second point referred to in Question No, 50, the general opinion 

was that the onus of proving that the Income-tax Officer’s assessment was 
wrong was, even under the present practice, laid upon the appellant. Some 
of the replies stated that it was not the rule in England that the onus was 
Bpecffically laid upon the appellant. Others made the suggestion that, although 
in a large majority of cases the onus may be laid upon the appellant, still in 
some cases, especially those in which assessments were made under the proviso 
to section 13, the Income-tax Officer ought to justify how the assessment made 
was correct. ♦ 

267. As regards the position in England^ it has been stated at pag5 382 of 
*^the Tenth Edition of Konstam's Law of Income-tax that it is for the r.ppellant 

to show that the assessment appealed against is excessive. This was pointed 
out by Lord Hanworth in Haythomthwaite vs Kelly (11 T. C. 657) where he 
- observed that the onus of proving the assessment excessive rests heavily on 
^ the shoulders of the tax-payer and not upon the revenue. The reason for this 
was explained by Atkinson J. in Dixon and Gaunt Ltd., and James Hare Ltd. 
vs. Commissioners of Inland Revenue (26 A.T.C.106) where he said that other- 
wise the tax-payer “would only have to keep no books, no banking account, 
insist upon being paid in Treasury notes and no one living could ever prove 
what his income was or establish any liability to income-tax". la certain 
specified cases, however, e.g., in an appeal against a direction, the burden 
shifts to the revenue as was pointed out by Atkinson J. himself m the case 
referred to above and by the House of Lords in the case of Thomas Fattorini 
and Sons Ltd., vs. the Commissioners ol Inland Revenue (24 T.G.328) which 
was a case falling under section 21 of the Finance Act of 1922 corresponding to 
section 23-A of our Income-tax Act, 1922. The general rule, however, is 
that the burden of proving that the assessment order is wrong is upon the 
appellant. That practicci has been adopted in varying degrees even in India. 
But there is some distinction between the position as it obtains in England 
and the position in India, and this point has been stressed in some of the 
replies which we received. It has been argued that the Income-tax Officer 
is not in a position similar to that of the general Commissioners in England. 
He is not an independent officer taking a judicial decision between two con- 
flicting points of view. In India he is both an investigating officer as well as 
an assessing officer n-aking a semi-judicial order. Therefore, the principles 
which obtain in England, or which are followed in the hearing of appeals 
against the orders of Civil Judicial Officers, cannot be invoked with the same 
degree of emphasis in dealing with appeals against the orders of Income-tax 
Officers. 

268. The difficulty arises particularly in dealing with appeals against 
assessments made under the proviso to section 13. Having rejected the 
accounts produced by the assessee, the Income-tax Officer has to make assess- 
ments on such basis and in such manner as he thinks fit. The law does not 
provide that the account books should be maintained in any particular manner, 
and, before making an assessment under the proviso, a case has to be made 
out as to why the Income-tax Officer has resorted to it. Even when a suffi- 
cient case has been made out for rejecting the accounts, the Income-tax 
Officer in making an assessment under the proviso proceeds to make an esti- 
mate *‘on such basis and in such manner as he thinks fit". We have 
suggested elsewhere (see paragraph 215) that the Income-tax Officer should 
give an opportunity to the assessee to adduce any evidence, if he wishes to 
do so, after the officer has decided to proceed under the proviso to section 13 
of the Act. But at the appeal stage, it mav not always be possible for an 
assessee to controvert the various points on which the Income-tax Officer has 
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is to compute the percent^^ge of profits made by IWtthlar businesses in similar 
localities. The assesses has no means of knowing the percentage of portits 
on the basis of which assessments have been made in other cases - 
Occasionally he comes to know tliat the profits, of some other assessee have* 
been computed at a lower figure, and then he brings this fact to the notice of the 
Appellate Assistant Commissioner or the Appellate Tribunal. On he other hand, 
in order to support an estimate made by the Income-tax Officer, the Departmental 
Eepresentative has to bring to the notice of the Appellate Tribunal assess- 
ments made in other cases of similar nature. The whole position, therefore, 
resolves itself to this: What should be the approach of the appellate autho- 
rises in such appeals. The point of view of the appellate authorities is thatO 
they have to see whether the estimates made by the Income-tax Officer, or by 
the Appellate Assistant Commissioner, are reasonable. On the other hand, 
it has been contended on behalf of the Department that the approach on such 
a footing is wholly wrong. The Department argues “that in income-tax 
proceedings there is only one party in possession of the facts and that is the 
assessee. He alone kno^\K what his income is and it should he for him to 
prove it. And, therefore, it is not a question whether the estimate of the 
Income-tax Officer or the Appellate Assistant Commissioner is reasonable, but 
a question w'hether the assessee has proved that the assessment is excessive,, 
and by how much. This he should do from his own records and not by 
quoting estimates made in other cases In our view, it should be for the 
appellant to prove, in the first instance, that the order made by the lower 
authorities is incorrect; but if the order is in the very nature of the case 
based upon findings which it would not be possible for an appellant to contro- 
vert out of his own knowledge, then it should be ?or the Income-tax Officer 
or the Departmental Eepresentative to satisfy the appellate authorities that 
the order appealed against is reasonable. We cannot accept '-the view that 
the appellate authorities must in all cases confirm the order appealed af^ainst 
if the appellant is not able to satisfy them that it is wrong. The appellate 
authority itself must be satisfied that the order. of the Income-tax Officer or 
the Appellate Assistant Commissioner is not unreasonable, and even where 
the appellant fails to adduce sufficient reasons against that order, the appellate 
authority cannot divest itself of its responsibility to see that the assessment 
is not unfair. In referring to the question of the onus, we were not thinking 
so much of the abstract doctrine of onus, viz.^ that the burden should lie on 
the party which would fail if no evidence was produced, as of the principle 
that an order of the Income-tax Officer should prima facie be prosumed to be 
right and that^in this sense the burden should be on the ay)pellant. As we 
have stated before, this presumplion is, to some extent, weaker tlian in the 
case of regular judicial pronouncements, where the appellant has to prove that 
the odrer of the lower Court is wrong. Greater latitude may, therefore, be 
allowed in the matter of onus in income-tax proceedings. The lesser the 
evidence in the case, the greater is the reason why it would be hazardous for ^ 
an appellate authority to substitute its own conjectures in place of £he esti- 
mate made by the Income-tax Officer, as the latter may be expected to be 
more in touch with the particular class of cases, the locality where the 
^siness is situated, the profits generally made in that particular business, etc. 

appellate authority must, no doubt, be alive to its responsibility to se© 
that the estimate made is not unreasonable; and, where it feels that the 
Income-tax Officer s decision is unreasonable, or, as the Courts say, no 
reasonable man could have arrived at that decision, the burden would naturally 
shift to the Income-tax Officer to satisfy the appellate authority that his esti- 
mate IS reasonable. We think that a convention might be developed that 
the order of the Income-tax Officer or Appellate Assistant Commissioner 
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should not normally be superseded, unless the appellate authority felt that 
the order of the Income-tax Officer or Appellate Assistant Commissioner was 
unreasonable and there was sufficient ground to come to a different conclusion 
not merely because it would itself have come to a different decision if it were 
the first authority deciding the case. 

269. What we have said above covers in a large measure the point raised’ 
in the second part of Question No. 32 in which we enquired what the scope of 
the inquiry should be in an appeal against a best judgment assessment. Prior 
to the amendment of 1939, there was no appeal provided by law against a best 
judgment assessment under section 23 (4). ‘ There was considerable agita- 

tion against this omission in the Indian law, because in England all fssessments 
weiv subject to appeal. The point was considered by the Ayers’ Committee and 
they observed as follows in Chapter XV of their Report : — 


‘’Assessments are made under this sub -section if an assessee fails with- 
out reasonable cause to comply with a notice issued by the Income- 
tax Officer calling for evidence or for a return of income. It is 
no doubt true that this result is very often due to deliberate neglect 
by the assessee of his statutory duty, but the argument used by 
some Income-tax Officers that any over-assessment includes a 
penalty for such neglect is obviously bad, since the section re- 
quires the Income-tax Officer to estimate the profits according to 
the best of his judgment. There is no authority deliberately to 
over-assess in these cases, and accidental over-assessment in some 
cases cannot be an equitable measure of the penalty properly 
exigible. An argument in favour of the retention of non- 
appealability of these assessments is that given the right of appeal 
assessces would wifhhold information from the Income-tax Officer, 
appeal if his estimate of profits were excessive, but take no action 
if his estimate were below the true profits. This was, we under- 
stand, the principal reason for the change in the law in 1918, 
making those assessments non- appealable. The inference of 
under-assessment, however, may frequently be* drawn if no appeals 
are lodged against a succession of estimated assessments, and 
wdiatever may he the force of argument for non-appealabilily under 
the pi’esent law, we consider that it would lose its validity if 
provision is made for the imposition of penalties of failure to- 
eoTuply with notices and for the extepsion of the time-limit within 
which additional assessments could be made.” 


It is In ])ursiiance of these recommendations that an appeal has now been 
provided and separate provision has been made for the imposition of penalties 
under section 28. We are, tlterofore, iin.-ible to apree with the suggestions made 
to us l>y a few that assessments uncier section 23, snb-sectiou (4), should again 
be made non-appealable. 

270. An appeal in such case nmy cover two points. Firstly, whether the 
conditions requisite for the proper exercise of the power under section 23(4), 
or the discretion under the proviso to section 13, existed in a particular case, 
and, secondly, if the conditions recpiisite were present, whether the estimate 
of profits made by the Income-tax Officer should be .modified in appeal. There 
can be no doubt that the scope of an appeal against a best judgment assess- 
ment must include tlie consideration of the question as to whether the Income- 
tax Officer was right in proceeding under section 23(4) or under the proviso to> 
■section 13. But on the second question there has been .^ome divergence of 
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opimon. One point of view is that the Income-tax Officer being in a better 
position to assess profits on an estimated basis, the estimate made by him 
'Should not lightly be altered, even though the appellate authority felt that it 
would have come to a different conclusion if it had itself to make the estimate. 
The second view is that the appellate authority must come to its owp decision 
as to what the proper estimate of profits is, even if that estimate diffei*B froro 
that of the Income-tax Officer. Those in favour of the first view rely on the 
practice adopted by the appellate Courts in hearing an appeal against the 
verdict of a jury. The appellate Court does not interfere with the verdict of 
the jury even if, as a trial Court, it might have come to a different conclusiorj, 
unless the verdict of the jury is perverse. It is also argued that if the appellate 
authority interfered with the estimate made by the Income-tax Officer, ther^^ 
will be no inducement for an assessee to place all his cards before the Income- 
tax Officer. He may withhold all the evidence when the matter is before 
the Income-ta? Officer, take his chance that the estimated assessment will be 
lower than what is should be, and if the assessment happens to be higher, then 
place all the materials before the appellate authority. We consider that the 
proper course to be adopted is one which steers clear of both the extremes. As 
we have stak'd in paragrapli if the assessee had an opportunity and was 
in a position to pnxluce relevant evidence but had wilfully withheld it from the 
Income-tax Officer, he should not, in our opinion, be allowed to lead such 
•evidence for the first time before the appellate authority. If even with these 
precautions fresh material is admitted, the appellate authority should give due 
weight to it and the estimate made by the Income-tax Officer may be set 
^side if it is found to depart inateriallv from tht‘ estimate mad by the appellate 
authority after such consideration. 

271. A complaint was made to us (and we found that there was some justi- 
fication for it after some of the appellate orders were perused by us) that 
appellate authorities Roinetim(‘s accept ])actie,ally all tlie arguments advanced 
iiy the Income-tax Officer in making a best judgment assessment, but make a 
variation in the percentage of 'profits estimated by the Income tax Officer 
“in all the circumstances of the case“. This method of dealing with orders 
of the subordinate authorities has little to commend it and is calculated to add 
to the difficulties of the assessing officers while encouraging assessees to gamble 
on the chance of a reduction by the appellate authorities. If, on the other 
hand, assessments are not reduced in appeal in the above manner, the assessee 
will not take the risk again of suppressing his accounts in the next year. It is 
true that the appellate authorities sometimes discover that the same Income- 
-tax Officer has accepted a lower rate of profits in one case and a higher rate of 
profits in another, although both the businesses were conducted in the same 
locality and almost under the same circumstances. This kind of assessment 
lias, of course, to be avoided, and gross instances of this kind should be brought 
to the notice of the Inspecting Assistant CoinTnissioners by the appellate autho- 
rity concerned. But save in such circumstances, the appellate authority should 
■not interfere with the estimates made by the subordinate authorities if they are 
not wide of the mark. Ordinarily, the Income-tax Officer is in a better position 
to make an estimate as he is an officer on the spot and has more knowledge 
of local conditions. It is difficult to say in such cases that the estimate of the 
appellate authority is likely to be more accurate than that of the Income-tax 
Officer. 


BB.— BEFXJNDS 

(Questions 51 and 55) 

272. In the course of our enquiries, we heard persistent complaints about the 
•enormous delays that occur in dealing with claims for refunds. We, therefore, 
invited suggestions ^(Question No. 55) as to the remedies which may usefully 



128 

be adopted to redress this grievance. We also took the opportunity thus pre- 
sented to enquire whether section 48 of the Act which deals with refunds 
receives unduly narrow interpretation at the hands of the Department, and, 
if BO, how this could be set right by an amendment of the Act. 

273. Most of the replies we received stated that the existence of the delays 
was due to the fact that the Income-tax Officers though that the making of a 
refund was an unimportant part of their duties, their main work being the 
making of assessments and the collection of revenue. Some replies went so 
far as to say that this kind of feeling was fostered by the superior officers taking 
no notice whatever of the delays in making refunds. Most of the replies 
suggested that the staff dealing with refunds should be augmented, and that in 
some cases independent ‘‘Refund Circles" should be started. They insisted on 
a close watch being kept on the progress of the disposal of refund applications. 
Many were in favour of the view that if applications were not disposecT of 
within a reasonable time, Government should be required to pay interest at 
6 per cent, on the amount of refund after the expiry of that period. xVs regards 
the interpretation of section 48, there were some complaints, and these related 
only to the meaning ascribed to the words "final and conclusive" in sub-section 
(4) of section 48 of the Act. 

274. We may observe that this grievance of delays in dealing with refund 
applications is neither new nor peculiar to India. The Report of the Depart- 
mental Committee on Income-tax drew attention to such delays in the United 
Kingdom as far back as 1905 (see paiagraph 114 of their Report). The Royal 
Commission on Income-tax (1920) also stated in paragraph 613 of tiieir Report 
that their attention had been directed by several witnesses to the objectionable 
effect of the system of taxation at source under w^hich assessees experienced 
B good deal of delay in obtaining repayment of money which properly belonged 
to them. In India, the Ayers* Committee referred to a number of represen- 
tations they had received concerning the delay in dealing with refund claims. 
They thought that although in some measure the delay was due to the neces- 
sity of awaiting advice from Circles dealing with companies as to the percentage 
of profits which has borne tax each year, the general attitude of the officers of 
the Department regarding refund claims left much to be desired. They found 
that many Income-tax Officers regarded refunds as the last thing which needed 
attention, in spite of the instructions contained in the Income-tax Manual 
enjoying a more sympathetic treatment in the matter of refunds. They re- 
commended that Inspecting Officers should make it a part of their duty to call 
for periodical reports of progress, and to. see that the general progress made 
throughout the year was satisfactory and that no case was delayed without 
adequate reason. 

275. The main reason why claims for refund arise is the system of deduction 
at source or taxation at source when the deduction or taxation is made at 
the maximum rate. The hardship resulting from this deduction to peiaons 
who are exempt or entitled to considerable relief is clearly a serious one especial- 
ly where dividends or interest on securities are their main source of income, 
unless adequate and prompt measures are taken to deal with all claims for 
refund. W^here the adjustment in favour of the assessee can be made by a 
deduction from a direct assessment upon him in respect of some other source 
of income, the Income-tax Officer quite properly adjusts matters in this way: 
but there are many cases where this is not possible and where the only remedy 
the tax-payer has is to lodge a claim for refimd. 

276. In cases falling under section 48(1), an application has to be mode 
ns prescribed by Rules 36 to 40. But where a refund becomes due as a result 
of the order of the Appellate Assistant Commissioner or the Appellate Tribunal, 
the appellate authority has to make a direction for the refund of the excess 
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amount or the amount wrongly paid [see section 48(2) of the Act]|. Section 88 
provides for the CominissioneL* making in revision “such orders as tie deems 
fit“, which presumably include an order for the refund of any excess tax already 
paid, should the order in revisiqn entail the payment of such amount. Sub- 
section (3) of section 35 makes- specific provision directing payment of refund 
which may be due if the rectification contemplated by that section has the 
effect of reducing the assessment. Similarly, under sub-section (7) of section 
66 if the amount of assessment is reduced as a result of the reference to the 
High Court, the amount of excess tax paid has to be refunded- In all these 
cases no separate applicatio!i is necessary for pavment of reftind ; bujb the 
complaints made to us have refcroih*e to all kinds of refunds due to an assessee, 
whether an application for such refunds is required by^ la\v or not. 

277. There are some obvious difiiculties wdiich make it well nigh impossible 

to dispose of all refund applications quickly. For example, an applicxitioii for 
the refund of tax 'deducted at source in the case of interest on Securities, or 
deemed to have been paid on behalf of the assessee under section 18, cannot 
be disposed of until the assessment itseif is complete and the real tax liability 
of the individual concerned ascertained. This consideration militates against 
the suggestion made in some of the re])lies that the refunding officers should be 
different from the assessing officers. The assessment of the individual himself 
may depend on the completion of other assessments, such as that of a registered 
firm or even of unregistered firm and the eligibility for refund cannot be deter- 
mined until those assessments are complete. The reasons given in the 1936 
lieport of the Ayers’ Committee for delay in making hrefunds, viz., delay lu 
assessment of companies, to ascertain what percentage of the profits included 
in the dividend to the shareholders has borne the tax, no longer hold good to 
anything like the same extent. Under Eule 14 of the liules under the Act, 
a company paying the dividend has to certify that the income-tax on the entirety/ 
such part as is liable to be charged to income-tax, of the profits and gains 
of the company of whicli thc‘ dividend forms a part has been or will be duly 
j)ai(? by the company to the Government of India. At the time when the 1936 
Committee made their report, companies holding tax-free securities could not 
say w’hat percentage of the profits was in the form of interest on tax-free securi- 
ties until the assessment was complete. At present there are no tax-free 
securities to speak of. It is possible to give without delay the information with 
a fair degree of accuracy, and a large number of companies do in faot give that 
information. With this information before them, it should be possible for 
Income-tax Officers to deal expeditiously with applications for refunds from 

holders of a few shares (whp form the bulk of the applicants or refunds). Such 

person ^ have either no taxable income or their total income suffers tax at a 

much lower rate than the maximum at which the tax has been deducted 

or paid at source. We realise that some difficulty may arise in the case of 
companies part of whose income is agricultural, but in the case of tea cora- 
fianies at least it liaa been laid dowm that 60 per cent, of the income is to be 
legardecl as agricultural. 

278. We think, therefore, that it should be possible to expedite the work 
of refund wdth some planning and proper supervision. Where the staff is 
inadequate, it should 'be brought to the proper strengtli required for quick 
disposal. All applications for refund should not be huddled up together and 
filed in chronological sequence to be taken up only when an occaiiro?! arises 
to deal with them. Attempt should be made to separate those whicih can be 
disposed of quickly fror^ those which have necessarily to wait. As soon as a 
refund application wdth the necessary vouchers is received, it should be checked 
to see whether the vouchers relate to the same year, whether che ownership 
certificates have been properly signed, etc. If any defect is noticed, it should 
be asked to be set right immediately. We understand that such defects are 
discovered only when the applications are taken up for disposal and further 
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time spent in correspondence to get them set right. Applications which are 
found to be prima facie valid and supported by proper vouchers, should be divided 
into two batches — 

(1) Those which could be disposed of easily, e.g., where exemption certi- 
ficate requires slight alteration owing to a change in the nature 
of holding, those in which the vouchers are few in niiniber, those 
in which refund arises in coimecftion with tax deducted at source, 
etc . ; 

(‘2) Those which require some examination, e.g., where persons asking 
for refund have small income from other sources or where the 
number of vouchers is large, etc. 

There is no rciason why applications falling under class (1) should not be dis- 
posed of within a week or two. In this connection we would invite attention 
to paragrapij 125 of tlie report of the Departmental Committee on Income-tax 
in the United Kingdom of 1905. They say: “The number of stages through 
wliicli each claim passes should be minimised as far as possible, and the claims 
should be classified on receipt so that the simpler cases could be dealt with by 
less experienced members of the staff and be disposed of promptly, while the 
more ooinplicnted eases undergo more careful scrutiny. P'lutlier, we think that, 
without any serious risk to the revenue, claims, though not complete as regards 
vouchers, etc., might be allowed provisionally and the amount paid, essenciall}^ 
during the months of March to June in(dusive, the examination of the claims 
being left to be taken up and completed as soon as practicable after the period 
of pressure is ove^. A printed noticjo should be sent with the moneyordor 
issiied in payment of the claim, explaining that early repayment is made pro- 
visionally in the interest of the claimants themselves and must be subject to any 
j’eadjnstment that may be found necessary on a full exaihination of the claims. 
Such a provisional acceptance of the claim and repayment might certainly be 
made in the case of those who claim year after year and whose claim it cannot 
be necessary to subject to such minute investigation as may be necessary on the 
first occasion”. The ('Jentral Board of Revenue might well consider it some 
system on these lines might not be adopted with profit in this country also in 
dealing with applications for refunds. 

279. It should be iinpn\s.sed on Income-tax Officers that the disposal of 
refund applications is as important a part of their duty as that of making 
assessments and any dereliction of this duty on their part would be taken 
serious notice <ff. A careful watch should be kept over the disposal of sucli 
r^ffimd applications. We understand that even now some returns are called 
for as regards such applications, esj^t'.cially with regard to those which have 
Peon ])ending for more than S months. But as Inspecting Assistant Commis- 
sioners also do not seem to attach much importance to this part of the work 
of Tncotne-tax Officers, the arrears go on mounting much to the inconvenience 
of small asse,6sees or persons having non-taxable income. We are, therefore, 
in favour of the suggestions that after the exjiirv of six months from the date 
of the receipt of the refund application after the expiry of six 
months from the apjdicants should be entitled to interest at 2 per 
cent, on the sum found due to theiu unless the applicant himself is mainly 
responsible for delay, in the disposal of the application. We consider that 
a period of six months should normal! v be sufficient for the disposal of the 
generality of refund application. It may be argued that in some cases the 
delay may be the i-osult of pendency of other matters, for example, assessment 
of firms, etc., and that therefore Government should not be held responsible 
tor the delay in making refunds. Even assuming that there is some justification 
for argument on these lines, there still remains the fact that the Government 
has had the use of the additional amounts all the time, and there is no reason 
why, at least on that account, Government should not pay interest at a small 
rate on the amounts which subsequent iiivesf igation shows were really not due 
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from the ass^ees. It thig lino of reasoning were carried to its logical conclu- 
sion, it would follow that the interest sh6uld be payable from the date on which 
the excess amount was deducted at source. But we do not intend to go so far, 
and have, therefore, recommend that interest should begin to run after the 
expiry of six months from the date of the receipt of the application for refimd. 
This liability to pay interest may also act es a wholesome check on the apathy 
at present displayed by the officers of the Department m disposing of refund 
applications. 

280. In respect of refunds arising as a result of orders of appellate autho- 
II ties under section 48(2), or of orders in revision made by Commissioners under 
section 33A, or of orders in rectification made under section 35, there is practi- 
cally no justification for any relay in making the refunds. In these cases, we 
suggest that the liability to pay interest should arise 3 months after the expiry 
of the order which necessitates refund. There is nothing novel in this sugges- 
tion that interest should be payable on the amounts of refunds due to assessees 
or other claimants. Under sub-section (7) of section 66, where, as a result 
of the order of the High Court on a reference, the assessment is reduced and 
the amount overpaid has^ to be refunded, the refund has to be made with such 
interest as the Coniimssioner may allow. 

281. With regard to the second part of the question, the complaints made 

in some of the replies related to the nan'ow interpretation which was placed on 
fJie words “final and conciusive*’ in sub-section (4) of section 48. An example 
of how this section and section 33A (corresponding to former sectioif 33) are 
applied, is to be found in the Tribune Trust case — 1944 370. In that 

case the Tribune Trust of Lahore was held by the authorities in India not to be 
a Trust wholly for charitable purposes, and was, therefore, taxed on its 
income for the year 1932-33. When the matter was taken up to the Privy 
Council, their Lordships held in 1939 (7 I.T.E. 415) that the income derived 
by the Trust was exempt from tax under section 4(3)(i). Pending the decision 
of the apjieal by the Privy Council , assessments for the years 1933-84, 1934-35, 
1935-36, 1936-37, 1937-38 and 1938-39 were made. The sbessee submitted 
the returns under protest and paid the tax demands. A r the decision of the 
Privy Council, the assessee applied to the Commissioner under section 33 (corres- 
ponding to present section 38A) of the Act, requesting him to cancel the assess- 
ments and to grant a refund of the tax already paid. The Commissioner 
refused to reopen the assessments on the ground that the assessee did not keep 
the assessments alive by having them included in the reference to the Privy 
Council, and that the assessments had become final and conclusive. It was 
contended on behalf of the Department that so long as the assessments for 
the intervening years stood and were not modified in appeal, they were “final 
and conclusive” and no order cf)nld be made for refunding the lax paid, even 
though on the authority of the Privy Council judgment all the intervening 
assessments were not warranted by law. On the matter being taken up to the 
Lahore High Court, it was held that all assessments subsequent to the year 
1932-33 were a inmity in view' of the decision of the Privy Council, and that 
the Commissioner of Income-tax acted improperly in refusing to exercise the 
power vested in him to cancel the assessments and to order refund of the tax 
collected contrary to Law. It is true that the decision of the Lahore High 
Court has been set aside by the Privy Council in C. I. T., West Punjab vs. 
Tribune Trust, Lahore (P ^ ^ T. R. 314. Their Lordships held that the 

assessments werev not a T'i. law and that the Commissioner could not 
be said to have acted Mrnp’ pei , ’ under section 33 in not setting aside the 
subsequent assessments — “in the sense that it was contrary to equity and good 
conscience that money shouid be retained which ought never to have been paid". 
They did not accept the argument “that the- assessee has a right enforceable 
against the Commissioner to require refund of tax paid by him upon grounds 
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of equity and good conscience » though the aBsessments had been made and 
the tax recovered in good faith*'. No doubts as held by their Lordships the 
assessees had no claim in law for refimd of tiie tax which subsequent decision 
of the Privy Council had showed tli^ Department had no right to recover. 
Because, in their Lordships view, the remedies of the tax-payer were to be 
found within the four corners of the Act, the legal right to refund could not 
be recognised, and this pq^ition in law could not be affected by admitting “a 
(X)llateral right — necessarily vague and ill defined — ^founded on principles of 
equity and good "conscience*’. But we consider that tliis legal difficulty which 
prevented the Privy Council from ordering refund of the tax (which their 
Lordships appear to have recognised as due to the assessee on principles of 
equity and good conscience) requires to be removed. The Government stand 
on u somewhat different footing from a private litigant. It was not altogether 
fair for Government to attempt to keep the money which according to the Privy 
Council decision was recovered illegally merely on the technical ground that 
no appeal had been filed against the intervening assessments. If Government 
choose to take advantage of such technicalities, they cannot with any justifica- 
tion complain if the assessees follow the lead given by Government. In Courts 
of Civil Judicature it very often happens that pending the decision on a 
particular point in a test case, e.g.^ as regards the payment of rent, subsequent 
recovenes of rent do take^ place. The final decision of the test case cannot 
affect Bucli subsequent recoveries because they are governed by the principles 
of res. judicata. The position is somewhat different ui dealiijg with a case like 
the Tribune Trust case. .Here there is strictly nothing like the doctrine of 
res judicata: one of the parties is Government themselves, and it should be no 
part of the duty of the Department to refuse refund of the tax which, according 
to the final court of appeal, should never have been recovered. Where parties 
are the same and the point in dis})ute is the same, the later assessments must 
be treated tfj hjive been conditional, though they are not formally made the 
subject of pending prcxjeediiigs each year. We recomniend that a provision 
should b(^ inud. in the law to give effect to this view. Wc realise, however, 
that in th converse case a corresponding provision should be made in favour 
of Governm..i]t. It may be that the Appellate Tribunal or the High Court has 
decided against Government with regard to the assessment of a particular year 
and during the pendency of an appeal by Government in that matter subsequent 
asscssnieTits may have been made by the Income-tax Officer on the basis of the 
judgment still under appeal. So long as the appeal is not decided, tlTe Income- 
tax Officer will not be in order in ignoring the judgment appealed against. Nor 
can the assessment be kept pending for more than 4 years, if the final decision 
is delayed beyond that period, because the proviso to section 34 allows .the 
4 years’ period of limitation to be extended only when the reassessment is in 
pursuance of the appellate judgment and not to the asstssrnerits for intervening 
years. Wc n'commend that a suitable provision should be made in such cases 
also, viz., when the dispute is the same, relates to the same assessee and the 
final judgment in an earlier assessment proceedings indicates that the subse- 
quent assessments should have been made on a different basis, it should be open 
to the Department to revive the subsequent assessment in the light of the 
final judgment and the time limit imposed by section 33B and section 34 
should not be a bar in such cases. 

Wo would like in this connection to give an extract from the 33rd Volume 
of Taxation, p. 289, quoting a comment from the Yorkshire Post imder tha 
heading “Human Touch in Tax Collectors”; — 

“This much good has already come out of pay as you earn — ^it has 
convinced many that the income-tax collector is not, after all, 
an ogre seeking to squeeze blood out of a stone, but a helpful 
fellow who wants to be fair. More than this, he can be depended 
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upon to point out errors where' silence might mean a gain for the 
Inland Eevenue. A little insta£?ce of this was forthcoming 
recently. A Leeds man in filling iip his incoine'-tux return in- 
advertently placed an item of 13s. in the wrong column and so 
made it read £13 — every penny taxable. The official dealing with 
the return saw the slip and sent a polite note asking if a mistake 
had been made. With great alacrity,^ the tax-payer made the 
iiecessary conection. I can go one better than. this. A frienE 
of mine was astounded to receive a cheque from ‘ live Inland 
Eevenue with a letter almost apologetically explaining tl)at he 
had been overcharged in some period far l)ehiiid and here was 
the refund. Greater proof of fairness no ninii could wish for. 

The Inland Eevenue practice of drawing tlie attention of the tax -payer 
to the fact that he may be entitled to some relief he has not 
claimed, or that there is repayment due to liiin, is not, of course, 
an innovation that lias been introduced since pay as you earn. On 
the contrary, has been in operation lor many years. Shortly 
after the last war the Inland Eevenue introduced their system 
of automatic repayinont. Under this sclieme a tax-payer is 
notified in any case where, on examination of liis annual return 
of total income, it is found that there is repayment due. In 
addition to this, it i.s al.so tlie Eevenue practice to write to a 
tax-payer wliere, on examination of liis return form, it appears 
that he lias omitted to claim reliefs whirdi laue been claimed 
in previous years and allo\yed. Also in cases where it is discovered 
that a tax-payer has been overcharged for previous years it is 
usual for the Inland Eevenue to point this out. Although there 
are many respects in which Inland Eevenue administration can 
be criticised, there is abundant evidence tliai it is not Eoveime 
policy to withhold from tax-payers reliefs or refunds to which, 
in the olficial view, there is clear entitlement. In these circums- 
tances, the Eevenue takes the initiativ(j to see that the tax-] layer’s 
liability is correctly adjusted.*’ 

'We would very much wish to see that this kind of helpful and fair attitude 
IS adopted by the Department towards the assessees. It would undoubtedly 
evoke responsive co-operation and friendliness on the part of the assessees. 
The Income-tax Officer instead of being dreaded and shunned ns at present, 
would then come to be looked upon as a friend and a guide. ]f the Depart- 
ment would wish to see the assessees in India come up to tlie level of the 
assessees in England' in the matter of honesty and straight dealing, the Depart- 
ment and its officers must also in their turn adopt the lielpful, sympathetui 
and just attitude which appears to be such a striking fenture of tlie liicome- 
tax Administration in England. 

282. Om attention has been invited to a difficulty aiising out of the wording 
of section 50 in connection with applications for refund of the tax when a 
.claim arises for a Double Income-tax Eelief. Under lliat section, a cl/iim to 
any refund shall not be allowed unless it is made within 4 years from the last 
day of the financial year commencing next after the expiry of the jirevions 
year in which the income arose on which the tax was recovered. Under sub- 
jection (2) of section 34 an identical period has been fixed for making original 
assessments under section 23. This fixation of the same time limit for filing 
an application for refund, as that for original assessment, gives rise to some 
difficulty. An assessee cannot ask for a refund unless his liability has been 
fixed by the making of assessmentB both in the Indian Union and elsewhere 
including Ibdian States. Nowadays, many assessments in India are in arrears 
for over two or three years and it may conceivably happen that assessment 
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ior the “previous year'*, as defined in Clause (11 j of sub-section (2), may be 
made almost at the close of the limitation period, which is also the period for 
tiling application for a refund, arising ^out of the making of such assessment. 
Even if assessment in the Indian Union is made early enough to know what 
the liability under the Indian Income-tax Act is, the assessee would not be 
in a position to ask for a refund unless the foreign assessments are also com- 
pleted within the period of limitation. Time would thus begin to run against 
an assessee even before his claim for a refund has materialised by a part of 
his income being assessed to Income-tax both in the Indian Union and in a 
foreign country. Government appear to have appreciated this difficulty in 
their Circular No. 1 of 1947 dated 30th April 1947. They said “that it" had 
been brought to the notice of the C.B.R. that as the time limit of 4 years 
under section 34(2) of the Act for completing an assessment is the same as 
that under section 50 for making a claim for refund, there was not enough 
time left for filing a claim for double taxation relief in cases where the assess- 
ment is completed by about the close of the limitation period". The Board, 
however, thought that the time limit of 4 years was sufficient in ordinary cases; 
but, in order to obviate hardship in cases of delayed assessment, the Board 
directed that the Income-tax Officers should, with the previous approval of 
the Inspecting Assistant Commissioner, admit provisional claims made by 
assessees, whose assessments at one or both the places are pending at about 
the close of the financial year in which the time limit for making a regular 
Oiuim for relief in respect there of would expire. The provisional claim has to 
be accompanied by a certificate of the Income-tax Officer stating that the 
assessment is pending before him. In our opinion, it is desirable to amend 
the law itself rather than to supply palliatives by means of Departmental 
Circulars, which, in some measure, leave discretion to the Departmental 
Officers oven in oases of recognised hardship. A somewhat analogous difficulty 
arose in connection with the wording of sub-section (2) of section 34. Under 
«ub-section (1) of - that section, the assessment or reassessment proceedings 
had to be commenced within the period of 4 years or 8 years allowed by that 
snb-section and under sub-section (2) they had to be completed also within 
the same period of limitation. In the interim report which we made in 
February last, we stated that it would- be meaningless to insist that 
a proceeding which could be started towards the end of the fourth 
year should necessarily be completed before the expiry of that year. Gn our 
recommendation, the legislature added a proviso to sub-section (3), which took 
the place of sub-section (2) as it then stood, that if a notice under 'sub-section 
(1) was issued within the time therein limited, the reassessment to be made 
in pursuance of such a notice may be made before the expiry of one year from 
the date of the service of the notice, even if such period should exceed tlie 
period of eight years or four years, as the case may be. Similarly, it would 
be meaningless to insist that an application for a refund should be rriade before 
the expiry of the period of 4 years commencing from the close of the assess- 
menA year when the assessment under section 23 itself is made towards the 
•nd of the fourth year. We, therefore, recommend that section 50 may be 
suitably amended so as to provide that an application for Double Income-tax 
Relief in cases falling under sections 49, 49A and 49D may be made within 
rme vear fropi the date of assessment either in India or in a foreign country, 
vvhichever is later, in spite of the fact that the period presefTibed for making 
such claims under section 50 may have expired. 

283. The Income-tax Act contains no provision which would safeguard 
revenue when, as a result of the order of the appellate authority, a refund C'f 
the tax already collected had to be made. If the Income-tax Officer were to 
carry the matter in appeal to the Appellate Tribunal, under section 33 of the 
Act, or the Commissioner of Tnoome-tex were to ask for a reference to the High 
Court under section 66 of the Act, it is not unlikely that the order of the 
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Appellate Assistant Commissioner or the Appellate Tribunal, which made the 
refund payable, may be reversed. Jf the refund had already been made, 
Ciovernment might find it difficult to get back the refunded amount, if by that 
time the assessee should have left the country, or failt^d in business and was 
therefore, no longer in a position to pay. We accordingly framed Question 
No. 55 and enquired what safeguards could be devised to protect the interests 
of revenue in such cases. We pointed out that the law, as it stood, provided 
for only one possible contitigency of this kind, namely, when Government appeal 
to the Privy Council against -an order of the High Court, in which case under 
the proviso to sub-section (7) of section 66, the High Court can make an 
order authorising the Commissioner to postpone the payment of the refund. 
[Incidentally it seems to us that th^s substantive prov-sion appears at the 
wrong place. It is enacted as a proviso to sub-section (7) of section 66, which 
authorises recovery of the tax in spite of the fact that a reference has been 
made to the High Court, i.c., pending the decision of the High Court on that 
reference. A proviso is normally designed to carve out an exceptioon to the 
substantive provision. In the present case it could have been enacted by 
means of a proviso to section 66, sub-section (7), that in certain circumstances 
the tax may not be recovered pending the decision of the High Court on the 
reference. But in point of fact it refers to tefnnri (and not to the recovery 
cf tax) and that, too, under circumstances which follow decision of the 

High Court on the reference. It is difficult to see how this could be enacted 
in a proviso to sub-section (7). It seems to us that it should form an indepen- 
dent sub-section.]! 

W»r 

284. The replies that we received were preponderatingly in favour of the 
view that some steps must be taken to guard the interest of revenue. Most 
of them suggested that no refund should be made until the period for appeal 
against the order of the Appellate Assistant Commissioner or the period for 
asking for a reference against the decision of the Appellate Tribunal expired. 
They further pointed out that if an appeal was filed, or a referejice was made, 
the refund should not be made without taking security ^or dut payment of the 
tax if the order necessitating the refund was set aside by the higher tribunals. 
Some suggested that if the refund was withheld pending a decision, of tbc 
higher authority, and had to be paid eventually, the assessee should be 
entitled to get interest on the amount so withheld from the date when the refund 
bfcaine due to the assessee. A small minority were (if the view that refund 
should be made as soon as it was due; that if Government were ultimately 
not able to recover the amount in pursuance of the decision of the higher 
authorities, this was a risk wdiich Government must lake in common with 
other creditors of the assessee . Some, however, agreed that, so far as non- 
residents w^ere concerned, security may be taken before the amount was refund- 
ed to the assessee. 

285. We share the view of the large majority who replied to our question- 
naire that some steps must be taken to protect the interest of revenue. The 
argument that, if refund was to be withheld pending an appeal or reference 
by the Department, the tax should also not be collected from the assessefi 
pemding appeal by him is ol:)viously fallacious. The tax refunded may not be 
subsequently recoverable owing to a change in the whereabouts or the financial 
position of the assessee. There can be no such fear on the part of the assessee 
that he may not be able to get a refund of his tax from Government if the 
assessment is modified or set aside in appeal or on reference. It is for this 
reason that under the Act the recovery of the tax is never in abeyance 
throughout the first and second appeals, or pending a reference to the High 
Court [section 66(7)]. We have elsewhere suggested (parapaph 261) stay of 
recovery in certain cases pending decision on appeal, revision on reference. 
There is in certain circumstances real danger of the amount refunded becoming 
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subsequently irrecoverable. Special provision appears to have been made 
for appeals pending before the Privy Council probably because it was thought 
that there was likely to be considerable delay in the disposal of such appeals. 
But'" the risk involved hr making a refund in other cases is not negligible. j 
our opinion the refund may be withheld until, the period for filing an appeal, 
or for making a reference to the High Court has expired. The question 
of withholding refund or allowing it to be paid after the appeal has been filed 
or reference obtained should, we think, be left to the discretion of the superior 
authortiy, namely, the Appellate Tribunal or the High Court, as the case may 
be. If an appeal is filed, or a reference to the High Court is obtained, the 
Income-tax Officer or the Commissioner, as the case may be, should file a 
separate application stating reasons why it would be inexpedient in the interest 
^of the revenue to allow refund being made under the order complained of. On 
the analogy of the provisions of Order 41 of Rules 5 and 6 of the Civil Pro- 
cedure Code, the Appellate Tribunal or the High Court, as the case inay be, 

^ on sufficient cause being shown, should either order stay of the refund or 
permit the refund being made on the assessee furnishing security to the satis- 
faction of the authority making such order for the restitution of the amount so 
refunded. No such order ^hould be made unless the authority, after notice to 
the assessee, is satisfied (1) that substantial loss may result to Government 
unless such an order were maed, and (2) that the application has been made 
without unreasonable delay. It should, however, be competent for that autho- 
rity to make such an order ex parte pending the hearing of the application 
We would also provide that if the whole or any part of the refund amount 
withheld has to be ultimately paid to the assessee, the assessee should be 
entitled to interest thereon at 3 per cent, per annum from the date when such 
refund became due to the date of the actual payment. 

00. — Powers of Income-tax Officers 

(Questions 52, 53, 58 & 59) 

286. In the course of our interviews with the officers of the Department, 
it was suggested that the powers that Income-tax Officers at present possess 
are wholly inadequate, and that additional powers should be given to them. 
Indeed the necessity for appointing this Commission arose from the fact that 
Income-tax Officers could not, with the powers they possessed, come to a 
correct estimate of the income of the assessees and there had been tax evasion 
on a most impressive scale. In order that the Commission may have a better 
chance of success, the Income-tax (Investigation Commission) Act had to be 
amended in February this year and again very recently by an Ordinance to 
arju the Commission w’ith the necessary powers. The question naturally arose 
whether some, if not all, of the powers of the Commission should not form 
part of the normal armoury of Income-tax Officers. We accordingly asked 
for the views of the public as regards the proposal that enhanced powers should 
bo given to Income-tax Officers to enable them to gather relevant informa- 
tion, particularly (1) to deal effectively with persons suspected of.*having 
black-market dealings; (2) to enter business premises and inspect the accounts 
kept therein, place identification marks thereon and make copies .therefrom, 
and if the officer has reason to think that they may not be forthcoming when 
^•equired, to impound them; (3) to make a search of places where there are 
reasonable rounds for believing that relevant books and records have been 
kept; and (4) to call for relevant information from banks and *other business 
houses. 

• 

287. The replies that we received were gwaerally against the grant of fresh 
powders. Some argued with regard to the first point in Question 52 that it 
was no business of the Income-tax Department to deal with black pnjarkets, 
and that the Police and the C.I.D. may well be left to tackle that problem. 
Others contended that the existing power, if properly used, were adequate 
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for the purpose. Many, however, asserted that the enlarged powers would 
mean «»only additional instruments in the hands of Income-tax Officers for 
harassing innocent assessees. Some suggested that the better method would 
be to increase the staff, improve their efficiency and give them adequate 
salary, 

288. With regard to the first ^objection, we may say at once that it is 
based on a complete misunderstanding of the proposal contained in clause (i) 
of the question. Most people understood the suggestion as meaning that it 
was intended to give powers to Income-tax Officers to stop black-market trans- 
actions. Of course there was no such intention as it was unthinkable that 
the Income-tax Officers should undertake such duties. It is none of the 
business of Income-tax Officers to stop black-market dealings; but, as such 
transactions do exist, the problem was how to bring the money earned as a 
result of such transactions into taxation by enabling the Income-tax Officers 
to gather relevant information for dealing effectively with persons suspected 
of having black-market dealings. Such transactions are never brought into 
books, and it was in order to ascertain whether any practical methods could 
be suggested to achieve this purpose that the question was framed- 

289. With regard to the general objection raised, two questions arise for 
consideration: (1) whether such powers are necessary for Income-tax Officer, 
and (2) if so, whether they should be conferred upon them. 

290 So far as the first question goes, our considered opinion is that such 
powers are essential for Income-tax Officers. Our experience so far in connec- 
tion with the investigation of cases referred to us has been something in the 
nature of an eyeopener, and has not been such as to induce us to believe that 
without such powers it would be possible for Income-tax Officers to ascertain 
the truth with regard to the assessee’s income in certain types of oases. 
During the last 8 or 10 years enormous profits were being made and with 
the high incidence of taxation, particularly at the higher levels, the tempta- 
tion for resorting to dubious means for screening profits was very great. As 
a result methods were evolved for suppressing profits from the notice of 
Income-tax Officers on which it would be imprudent, for obvious reasons, to 
dilate in this report. We echo the observations of jf^he Royal Commission of 
1920 in paragraph 628 of their report: “It is unnecessary and indeed undesir- 
able to describe in detail the various methods that are adopted by the dis- 
honest tax-payers; to do so would be to place a guide to improper prartices 
in the hands of susceptible persons but the evidence as a whole fully eonvine.ed 
us that there is a serious loss of revenue caused by fraud, negligence and 
ignorance and that th^e is a considerable minority of taxpayers who, tempted 
rnore than ever by a high rate of tax, deliberately seek to cheat their fellows 
bv understating their liability to assessment". It is hardly to be expected 
that the temptation felt and the technique developed by the tax dodgers would 
disappear so soon after the end of the war. The temptation Ts still there. As 
we have stated before, the justification for this Commission and the necessity 
for asking the Legislature to confer wide powers upon us are in themselves 
arguments for conferring on Income-tax Officers higher powers than they possess 
at present. If Income-tax Officers had had power to enter business premises, 
to inspect account^ and, if necessary, to impound them and to make a search 
of places where they had grounds for believing that relevant books and records 
had been kept, it might have been comparatively easier to detect the existence 
of account books, both spurious and genuine, in which current accounts were 
being maintained. Normally, assessment is made several months, and some- 
times a year or two, after the end of the accounting year. Bv that time the 
real account books 'are safely put away and the Income-tax Officer has nothing 
tn go by except the spurious account books produced by the assesjiee. We 
think, therefore, that suc)i powers are necessary lor Income-tax Officers for 
proper discharge of their dilties. 
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Haying come to the eonclusion that those powers are necessary, ^we 
next consider the question whether there is iway rewn .why they aJiouW not 
be conferred on Income-tax Officers. Many replies ^hieh opposed the grant 
of these powers were influenced by a mistrust of the officers of the Depart- 
ment. Although we would be slow to deny that ther^ are some officers who 
may abuse their powers occasionally, we would urge for a more sympathetic 
understanding of the difficulties of Income-tax Officers. While there are 
undoubtedly a large number of assessees who would co-operate with Income- 
tax Officers ani pay their just dues to the State, there are unfortunately 
others who would strive their utmost to evade or avoid payment to the State 
of the taxes due from them, especially when the tax bears so heavily on 
higher ranges of income. Against such persons the Income-tax Officer has to 
fight a singlehanded battle, combining in himself qualities of a policeman, an 
» accountant, a lawyer and a judge. Moreover, no Government can carry on, if 
it establishes a department for a specific purpose and then mistrusts the 
officers of that department.' We do not deny that in some cases powers may 
be abused; but if the ‘necessity for conferring those powers is established, 
then the possibility of their misuse is no reason for denying those powers. It 
would merely emphasise the necessity of taking care to see that those powers 
are not in fact abused. 

292. We would note in this connection that under the recommendations of 
the Central Pay Commission a very large number of Income-tax Officers would 
be classified in Class T, which is the highest service of an all-India nature. 
The. *new recruits tq, this service now undergo an intensive course of training 
V)efore they are actually assigned work as ordinary Income-tax Officers in 
charge of important cases. With the status and efficiency thus secured, we 
hope that there woukl be very few cases of abuse of these powers. If we 
cajuiot trust Class I officers with such powers, then we apprehend a gloomy 
future for the administrative efficiency of this country. We would note in 
this connection that officers with much lower status, educational qualifications 
and training possess such powers in qtjier departments of Government, e.g.. 
Customs, Excise, Sales Tax, Rationing, etc. Further, under the new set up 
of things, when almost every assessee would know his rights and would be in 
contact with lawyers and leaders of public oY)inion, chances of such misuse of 
powers by Income-tax Officers would be comparatively small. We hope that 
the mere existence of these powers would be a sufficient deterrent witlioiit it 
being necessary for the officers to exercise those powers. 

293. But we agree that there should be sufficient precautions taken against 
the powers being abused. We have considered various forms which such 
precautions might take. For instance, one way is to limit the powers to officers 
of certain seniority or to certain selected officers. Secondly, it might be sug- 
gested that the previous approval of the Inspecting Assistant Commissioners 
should be taken before such powers are exercised by Income-tax Officers. 
I’hirdly, w^e might insist on Income-tax Officers making a report to the 
Inspecting Assistant Commissioner immediately after they have resort-ed to the 
tise of those powers. So far as the first alternative is concerned, we do not 
think it practicable. Income-tax Officers have got territorial jurisdictions and 
if only some of those officers are specially empowered, we can never be sure 
that the necessity for the use of those powers will arise only in the jurisdic- 
tion of those officers and not in that of other officers who do not possess such 
powers. If our suggestion that there may be multiple ^ charges with more than 
■one officer of different grades is accepted, this argument wiW lose much of its 
force. The second alternative would ordinarily be practicable at places which 
are the headquarters of the Inspecting Assistant Commissioner. At such 
places it may be possible for an Income-tax Officer to consult his Inspecting 
Assistant Commissioner unless he^ happens to be on tour. But if an emergency 
should arise at a place which is not the headquarters of the Inspecting 
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Assistant Commissioner, prior consultation with him would not nlwuv.q b' 
feasible. We, therefore, recommend that whenever possible action under 
clauses (2) and (3) above should be taken with the previous concurrence ol 
the Inspecting Assistant Commissioner. In other circumstances, however, we 
suggest that recourse may be had to the third alternative. As soon as the 
jDowers mentioned in clauses (2) and (3) of our question, viz., to enter business 
remises and to make a search, have been exercised, a report should be made 
) the Inspecting Assistant Commissioner stating the reasons that called 
for the exerciser of those powere and the result actually obtained by their use. 
t will be the business of the Inspecting Assistant Commissioner to see that 
he powers are sparingly used and after circumspection. When the powers 
ire misused, it would be within the competence of the Inspecting Assistant 
’ommissioner to guide the Income-tax Officer in the proper exercise of those 
'ovVers and, if necessary, to warn him. 

*294. If Inc’bme-tax Officers are armed with these powers, they would b^ 
of value in enabling them to deal wdth black-marketeers. This proposal, coupl- 
ed with the institution of machinery for contemporaneous collection ' of statistic 
cal material and data about the trend of prices, information regarding for- 
tiuies made in business, and the power to call for relevant information from' 
the Banks and other business houses should, we think, equip the Income-tax 
Officer with sufficient authority and materials to deal adequately with all the 
cases he has to handle. 

295. Any criticism that we are recommending the conferring of far too wide 
powers on Income-tax Officers can, w^e think, be best answered in the words 
of the Royal Commission on the Income-tax (1920). In paragraph 642 of their 
report, they say: — 

“It is, we fear, inevitable that suggestions which tend to strengthen 
the Administration will meet with a certain amount of opposi- 
tion, some of it genuine, though much of it unw^orthy and pro- 
ceedijig from persons whose sense of citizenship is imperfectly 
dcvelojjed. But w'o cannot lose sight of the fact that the (lov- 
ernment is in effect a partner, so far as appropriation of profit is 
concenied, in every business, to the extent of anything upto 50 
per cent, as regards Income-tax and Super-tax alone; and the 
powers we have suggested for the verification of returns would 
certainly be admitted to be reasonable for any partner in a firm, 
who desired to ensure that a correct appropriation of profits should 
be made to his own persona] account. Moreover, the existence 
of proper powders of investigation and punishment would be so 
deterrent as to render the exercise of those powere unnecessary 
in a great majority of cases.’* 

296 In Question No. 53 of our Questionnairs we enquired whether it would 
-not be desirable to have a provision in the statute itself specifically authorising 
: officers of the Income-tax Department to call upon assessees to submit a total 
.'wealth statement at any time they may consider it necessary, as we thought 
that such statements would he of use to the Department in assessing the 
correct income of the assessee. 

( 

297. By a total wealth statement, we mean a statement showing all 
.the a.ssets that an assessee owns at a particular ])oirit of time, prefornhly** the 
'erfd of his ‘'previous year'* along with the liabilities incurred in acquiring 
those assets. When tne assessee is a Company or other person maintaining^ 
Miscounts on the mercantile system of accounting, its Balance Sheet would re- 
present its total wealth statement, as a Balance Sheet under section 1.32 of 
the Indian^ Companies Act has to "contain a summary of the property and 
assets and of the capital and liabilities of the Company giving such particulars 
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as will disclose the general nature of those liabilities and assets and how the 
values of the fixed assets h^ve been arrived at". Such a Balance Sheet has 
been made compulsory in "the case of a certain class of assessees, under Buie 
19 of the Indian Income-tax Buies, which prescribes a form of notice to be 
issued annually to assessees. In part 4 of that notice, under the heading 
"particulars of income from business, professiofi or vocation" it is mentioned 
that "if the accounts are kept on the merca,ptile accountancy or book profit 
system, a copy of the profit and Loss Account and Balance Sheet must be 

attached to this return " The present’ proposal is only an extension 

of such a provision to assessees other than those covered by that paragraph. 

298. The opinions that we received wnere, as usual, divided, but, on the 
whole, the weight of opinion was in favour of vesting Income-tax Olticers with 
such powers. A fairly large number of replies, including those of important 
Chambers of Commerce, were of the opinion that this power was already 
implicit in the powers which an Income-tax Officer possesses under section 37 
of the Act. A few were of the opinion that the power may be exercised 
subject to the sanction of the Commissioner or only in a few specified cases. 
Those, who w^erc against the proposal, opposed it on the ground that the 
power might be exercised by Income-tax Officer^ indiscriminately to the 
harassment of assessees. Others opposed it for the reason that the Income- 
tax Officer was only concerned wdth the income and not with the wealth of 
tile assessce. 

299. In agreement with the majority opinion, we are of the view that it 
would be an advantage to have a specific provision enabling Income-tax Officers 
to call for such total wealth statements whenever they consider it necessary 

to do. We are not impressed with the argument that the Income-tax 
Department is only concerned with the income and riot with the total wealth. 
The accession of j^ealth i.s often the result of the income that a man earns, 
and such accession would, in many cases, be a fair index of the income earned 
by him during preceding years. It is true that, under section 37 of the Act, 
the Income-tax Officer has power to enforce the attendance of any person, to 
examine him on oath and to compel him to produce certain documents. It 
is likely that by moans of questions and answ^ers it would be possible for an 
Income-tax Officer to ascertain the total wealth of the assessee, but it would 
be a distinct advantage if a specific provision is made enabling the officer to 
call upon the assesses himself to furnish a total wealth statement. 

300. There are a large number of cases where tlie increase in the total 
wealth of an assessee can be the only means of checking his income. For 
example, where an assessee keeps no accounts, or where his business accounts 
are not closed, an income-tax Officer has very little to go by, except making 
a guess as to what the total income of the assessee might be. If, on the 
other hand, he* did have before him a statement showing the increase in the 
total w^ealth of the assessee, that might be some indication of his income in 
the preceding years. This kind of check is the only possible means of assessing 
the correct income of persons wdio generally maintain no accounts such as salary 
earners having other sources of income, professional men, etc. ^ It would also 
be of assistance in finding out the income from speculation, commission agen- 
cies, etc. of persons w^ho do not deal in stock-in-trade. People, w’ho do busi- 
ness in India but w^ho choose to invest their income in foreign countri^^s. would 
also come under a check as to the correct returns of total income, if such 
returns can occasionally be compared with statements of. their wealth. As 
stated in the Eegistered Accountant (February 1948 issue) on this point, "The 
Tax Department wull then have a guide to judge an assessee 's status in life 
and to estimate his means rbughly and to check upon his return of income. 
Such a return revised annually would also be an invaluable help to the Tax 
Department when Death Duties are introduced". 
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301. We recognise that there is some danger in calling for such total wealth 
statements unless the Income-tax authorities are a position to check their 
correctness. If the statements were not properly scrutinised and subjected to 
necessary checks, they would by the very passage of time obtain a certain 
degree of sanctity. Moreover, obtaining such statements on oath would, as 
a natural consequence, throw some burden upon the Income-tax Officer to 
prove their incorrectness, and it could be argued, with a certain degree of 
plausibility, that once a statement on oath has been obtained from an assessee 
as regards his total wealth, such statement should be accepted as prima facie 
correct, unless the Income-tax Officer were in a position to prove it to be 
false. It is conceivable that in a large number of cases it may be beyond 
the power of an Income-tax Officer to do so. 

302. We, therefore, think that calling for such statements should not be 
regarded as a routine process to be gone through every year or in the case of 
every assessee. The power should, in our opinion, be exercised occasionally 
and with discrimination. We suggest that whenever the Income-tax Officer 
considers it necessary to call for such statements, he should record in writing 
his reasons for so doing. If this procedure yvere followed, it would be possible 
fo 2 * an Inspecting Assistant Commissioner to judge whether the power has 
been judiciously exercised or not. We do not think it should be necessary 
for an Income-tax Officer on each occasion to consult his Inspecting Assistant 
Commissioner before he exercises this power. Even an ex poftt facto check 
wdl, in our opinion, be sufficient and will place an Income-tax Officer on 
his guard against indiscriminate exercise of the power. 

303. If such statements on oath are to be called for, it would be necessary 
to make a specific provision in section 52 of the Act for the prosecution of 
the assessee who makes a statement which is 'false, and which he knows or 
believes to be false, or does not* believe to be true. Section 52, as it stands, 
declares the making of false statements punishable only where the statement 
occurs in “the verifications mentioned in certain sections of tlie Act enumerated 
therein. 

804. Althougli a critical examination of the accounts of an assessee is a 
valuable method of making correct assessments, it suffers from the defect that 
the examination can proceed only on such material as the assessee chooses 
to bring into his accounts. Information to be obtained from banks and other 
J^siness institutions may serve as a valuable check in the examination of 
Wch accounts, but the investigation would be more effective if information 
could also be obtained as regards the private transactions and financial dealings 
of the assessee. We had, therefore, to consider whether some means could 
not be found of facilitating the obtaining of such information. We accordingly 
framed a question (Question No. 58). enquiring whether it would not be desir- 
able for the Income-tax Department to fward infofmers for valuable informa- 
tion given to the Departnjent in respect of tax evasion, and, if so. what 

safeguards could be suggested so that the , system may not be availed of by 

blackmailers. 

305. The general consensus of opinion was against the proposal. If some 
kind of definite inducement in the shape of a reward was placed before persons 
having information about the private dealings of an assessee, it was not im- 
possible that such persons would resort to the practice of blackrnailing tht 
assessee and trying to extort monetary consideration for refraining frorr 

giving the information to the Department. Some replies stated that the 

proposal of giving rewards would result in creating a flock of touts and tha 
respectable people who have information to give would not care to give it 
Other leplies stated that it was far more desirable that Government should 
lose some money in the way of taxes than that it should encourage a widespreac 
p.ractice of betrayal or blackmail. 
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306. We were aware that the proposal was likely to result in the persons 
concerned resorting to blacskraail, and that is why. we enquired what safe- 
guards could be suggested against such undesirable consequences of the pro- 
posal. But the' system of giving rewards is not as deserving of condemnation 
iSR has been made out in the replies received by us,. It is by no means a novel 
suggestion. Section 32 of the Inland Revenue Re'gulations Act of 1890 enacts 
that the Comtnissiohers of Inland Revenue may, at their discretion, reward 
any person who informs them of an offence against the Inland Revenue, or 
assists in the recovery of any fine or penalty. The reward is not to exceed 
.£50, except with the approval of the Treasury. The reward is entirely in the 
•diRcretion of the Revenue and an informer is riot entitled to claim a reward, 
nor is it within the power of the Revenue to enter into any agreement for 
the payment of a specific sum in return for the information to be imparted 
to them. In Riach tj. Lord Advocate (18 Tax Cases, p. 18) *it was held that 
^ under the section referred to above the Legislature intended that the Com- 
missioners were to have complete freedom in the matter and were not entitled 
to make any bargaiii w’ith informers. Therefore, anyone who proposes to act 
the part of an informer must take his chance as to what reward, if any, he 
will get (see ‘'Taxation^' Volume 38, p. 271). In paragraph 336 of their 
Report, the Royal Commission on Income-tax recommended in 1920 that the 
limit of £50, which was the highest amount the Board could award to an 
informer without express Treasuiw sanction, was iitmecessary and should be 
withdrawn, and that any anticipated expenditure for the payment of informers 
sliould be included witli otlier costs of administration in the Revenue Esti- 
nh-^tes. In the United State.s of America, any person, not an officer or 
innployee of the United States, who furnislies to the Commissioner or any 
Collector original informatio]i leading to the recovery from anv other person 
of any penalty under section 3617 of the Internal' Revenue Code, can be 
rewarded and paid by the Commissioner a compensation of one-half of the 
penalty so recovered as determined by the Commissioner. This provision 
relates to the payment of reward to informers with respect to illegally produced 
petroleum. In India, it is the practiee of the Customs Department to reward 
an informer for giving information which leads to the detection of articles 
sought to be smuggled into the country and we are informed that the reward 
is usually a percentage of the duty recovered as a direct consequence of the 
information received. Thus, there are other systems of legislation which give 
statutory recognition to the giving of rewards for information having a direct 
bearing on the tax eva.sion. But wo recognise that the system is iikelv to be 
abused and that a general invitation to informers with the inducement of a 
reward may actually result in more harm than good. It also appears from 
the replies that we received that public opinion is against such a proposal and 
\u, therefore, make no recommendation in that behalf. 


307. In Question No. 50 we enquired wdiat the appropriate procedure should 
be when an assessment proceeding started before one Income-tax Offeer has 
to he eornjileted before another, either because the case is transferred from 
one Income-tax Officer to another, or because one Income-tax Officer is on 
transfer, retirement, etc., succeeded by another. We desire to know whether^ 
in such cases the proceedings could be continued from the stage which they 
had already reached, or whether it was necessary or worth w'hile to have a re- 
hearing, either in all cases, or, at any rate, in cases in which the assessee s< 
desired. 


R08 The views that we received were divided. Some thought that the 
proceedings should be continued from the stage which they had reached 
before the first Tneome-tax Officer: others thought that in all oases there should 
be a hearing de novo. Some others steered n middle course and suggested 
that the rehearing should take place onlv if the assessee so desired. 

300 The proceedings before an Income-tax Officer are of an informal 
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nature and no detailed record is kept of all that transpires before an lucomc- 
tax Ofiicer. The recoi‘d is nothing like so complete as the records of a Civil 
Court. That being so, it may not always be easy for the seeond Income-tax 
Olficjer to pioceed from the stage which the proceedings have reached before 
the first Income-tax Officer. Moreover, tlie assessee himself may wish, or 
the second Income-tax Officer may himself think it desirable that the pro- 
ceedings should be heard de novo by him. We think that in the ordinary 
course the proceedings may be continued by the second Income-tax Officer 
from the stage which they have alrciuly reached, but in case the assessee 
so wishes, or the Income-tax Officer himself so desires in order to do full 
justice to the case, the proceedings should be start<||i de novo in the matter 
of actual recording of the evidenct?. The preliminary steps like the issue 
of notice etc. need not he gone through over again. We, however, desire to 
impress on the Central Board of llevenuo that inceme-t/ax Officers should 
be directed, as far as possible, to complete the cases on their hands before^ 
relin(]Uibbing cliarge, especially cases where the inquiry has proceeded to an 
appreciable extent. This may not always be feasible, for an Income-tax 
Ot§icc»* very often has several cases on his hands, and difficulty may arise parti- 
cularly in Central circles. Hut if the cases cannot be completed before the ' 
first Inome-tax Officer relinquishes charge, they should be continued in the 
manner suggested above. 

DD. — Inspecting Assistant Oommisaioner. 

(Question No. 56) 

310 In the course of our infoi-iiial tlpcussions with the. representatives of 
the legal profession, Itegistered Accountants, et-c., at different provincial 
centred, we heard a comj)laint voiced with considerable force that Inspecting 
Assistant Commissioners interfere unduly with the work of Income-tax Officer*^ 
in pending cases. We w’ere also told that objection was Uiken in some 
cases to the presence of the Inspecting Assistant Conjmissioijier during inquiries 
held by an Income-tax Officer on the ground that there was no statutory 
warrant for Ins presence. We, therefore, enquired in Question No. 56 whether 
it w’oiild not be advisable to d(‘fine in the statute itself the powers aiul duties 
of Inspecting x\ssistant Commissioners and the Director of Inspection in view 
of tha lu'ovailing practice of their inspecting assessment records and advising 
I?icome-tax Officers in matters connected with current assessments. 

311. Willi a few’ exceptions (of who had retired after service in 

the Department), the general consensus ol opinion 'W’as in support of the 
complaint. It was stated that as a result of the interference of Insjiecting 
Assistant Commissioners in pending cases and the obligation that the In- 
come-tax C^fficers naturally felt to carry out any advice given by the Tns[)ect- 
ing Assistant Commissioners. Income-tax Officers had lost all initiati^^(‘ and 
sense of personal responsibi'ity. It w^as further stated that owdng to the 
detailed supervision of Inspecting Assistant CoinmissioncTS in pending asses- 
sments. Iivofne-tax Officers felt bound to consult them at every step and thus 
they merely registered the views of Ins]iecting Assistant Commissioners even 
wdiere they did not themselves agree with them. The replies complained that 
assesse('s were not aware of the ]»rivate consultations taking place between ^ 
the Tncoirie tax Offieer and the Inspecting Assistant Commissioner, and could 
not, therefore, y)lace their point of view before the Inspecting Assistant 
Commissioner and thus satisfy him on any point that might go against them. 
For this reason they considered that Inspecting Assistant Commissioners had ^ 
become extremely unpopular and sngge.sted that these posts should he aho- 
lished. If, however, the posts were to be retained, thev thonight that Ins- 
pecting Assistant Commissioners (should merely do administrative and 
inspection work without having any hand in the assessments pending before 
Income-tax Officers. Some thought that Inspecting Assistant Commissiemers 
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may give advice where it has been asked for by Income-tax Officers provided 
that such advice was not to be regarded as binding on the officers. Some 
replies suggested that if Income-tax Officers were not, on their own initiative, 
equal to dealing with big cases, such cases might be dealt with by Inspecting 
Assistant Commissioners themselves. Where advice was sought for from and 
given by Inspecting Assistant Commissioners, the replies stressed the propriety 
of Inspecting Assistant Commissioners giving a hearing to asse.ssees before 
any such advice was given* Some of the replies drew pointed attention lo 
the indiffijrent attitude adopted by Inspecting Assistant Commissioners when 
' an assessee aj)proaches them with a request^ to advise the Income-tax Officer 
on some prant which the latter proposes to decide against the assessee. They 
complained that although Inspecting Assistant Commissioners give various 
directions to the Income-tax Officers behind the back of the assessee, the 
Inspecting Assistant Commissioners, when approached by an assessee to give 
a direction in his favour, always put forward the excuse that under the Act 
*'their powers are limited. The gist of most of the replies was that the Income- 
tax Officer should function as an entirely independent quasi-judicial officer 
and that if any decision of the Income-tax Officer should go against the 
Department, it should be within the power of the Inspecting Assistant Com- 
missioner concerned to appeal against it to the Appellate Assistant Commis- 
sioner. Some of the replies even went so far as to suggest that an Inspecting 
Assistant Commissioner should be placed in the position of a Surveyor in 
England and should represent the Departmental point of view before the 
Income-tax Officer. 

312. Prior to 1930. there were Assistant Commissioners who combined in 
themselves both inspecting and appellate duties. This arrangement was ohvi 
onsly open to the criticism that the right of appeal was illusory as in many case.s 
the assessments themselves were made by the Income-tax Officers in consulta- 
tion with the same Assistant Commissioners before whom the appeal wa^ to 
go. The Ayers' Committee noticed this defect in the arrangements as they 
stood then, and recommended that there should be bifurcation of the t\v^o duties 
of Assistant (Commissioners and that they should be entrusted to two separate 
sets of officers. They suggested that the Assistfint Commissioners hearing 
appeals (to ho designated as Appellate Assistant Commissioners) should he re- 
lieved of administrative functions. In order to secure proper performance of 
supervisory fumetion.s, they recommended that full-time inspecting officers of 
the Assistant Commissioner’s grade should be appointed with no «Mppellatc 
jurisdiction. It was hoped that these inspecting officers would bo respoiisible 
to the Commissioner to see that the work in the circles under their control 
was effect ively 7 )orforrned, and that it woidd be their duty, in addition to making 
thorough inspection of the circles under their control, to give Income-tax 
Officers advice' and instructions. It was expected that an Income-tax Officer 
would refer to his inspecting officer any major point of doubt or difficulty before 
completing assessment proceedings. It was hoped that the inspoctiT^g officer, 
with his wdder experience, would be able to guide the Income-tax Officer ns 
to the principles on which the cxDmpntafion of profits should he made in dealing 
with cases presenting unusual features The inspecting officers were also 
expected to deal with such matters as the general organisation of the office, the 
control of the office staff, settlement of refund clainjs in reasonable time, and 
the extent to which the convenience of the public was consulted in such matters 
as arrangements for inter^^tl&ws, calling for the books of accounts, etc. 

313. The Amendment Act of 1930 implemented this part of the Keport of 
the Ayers’ Committee. The duties and functions of Assistant (["/ommissioners 

ircated and wore entrusted to separate sets of officers — one set of 

Commissioners (designated as Appellate Assistant Commissioners) 
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doing purely appellate duties with no inspecting or supervisory work and .the 
other (styled as Inspecting Assistant Commissioner^) doing only inspection and 
supervisory work with no appellate jurisdiction. The powers and duties of 
Inspecting Assistant Commissioners, ho^wever, were not defined with any 
degree of completeness or accuracy. They have statutory powers under cer- 
tain sections, such as section 23A, section 28, section 52, etc. But apart 
from their statutory duties, the general duties 6f the Inspecting Assistant Com- 
missioners have nowhere been defined. Inspecting Assistant Commissioners 
follow the orders and directions of the Central Board of Bevenue as they are 
bound to do under sub-section (8) of section 6 of the Act. It is this undefined 
nature of their powers and duties that has led to the present complaint. In 
their capacity as advisers and guides of Income-tax Officers, they in fact give 
directions as to what the Income-tax Officer should or should not do even in 
pending cases, though their advice has not been asked for. The Income-tax 
Officer naturally feel? constrained to follow the directions of the Inspecting 
Assistant Commissioner irrespective of whether he himself agrees with those 
directions or not. Indeed we are informed that it is the practice prevailing 
all over Ihe country that in all assessments in Central circles and in important 
case? in other circles, draft orders have to be submitted by ^Income- tax Officers 
for the approval of Inspecting Assistant Commissioners, and it is only w^heii 
they are so approved that they can be issued by Income-tax Officers as their 
own orders. Wliere the Inspecting Assistant Commissioner differs from the 
view taken by the Income-tax Officer, the latter has perforce to carr\ out the 
amendments suggested by the Inspecting Assistant Coinmissionor and to issue 
the order as his own order. In such cases it will he idle to pretend that the 
assessing officer is the Income-tax Officer and not the Inspecting Assistant 
Commissioner. 

314. In our opinion there is a good deal to be said in justification of the 
complaint voiced in the majority of the replies, and we think that the pn'sent 
set-up needs alteration. One of the suggestions that was made to us was that, 
as in England, non-qfficial element should be associated in the making of assess- 
ments to replace the advice given by Inspecting Assistant Commissioners. Tn 
England in a large majority of cases assessments are agret'd to betueen the 
Surveyor representing the department and the assessee and such agreed assess- 
ments merely receive the imprimatur of the Commissioners. In the few oases 
where there may be no agreement between the assessee and the Surveyor, the 
matter goes before the General, Additional or Special Commissioners, as the 
<;ase may be, .,Most of the«^e Commissioners are non -official persons of status 
and respeotabilitv and command the confidence of the general public. It has, 
therefore, been suggested that such a non-official agency should be set up for 
making assessments and that in the assess-proceedings before such agency the 
Income-tax Officer should represent the Department. We do not consider 
^that this suggestion is feasible. Although we do not suggest that persons of 
’ respectability, standing and integrity may not be available in this country, 
such persons may not he forthcoming in sufficient niimhers at every place and 
the experience of the Jury svstem in India must make one pause before laying 
the task of making assessments on ron-official agency. The second suggestion 
which has been made to us is that the officer who makes the assessment should 
jbe a person different from the officer who makes investigation into the ease. 
We do not consider that even this would be practicable as a general rule with- 
out increasing the staff to an enormous extent. Our experience r/f investi- 
gation into the cases that have been referred to \is has made us realise what 
a difficult task is entnisted to an Income-tax Officer, who has to investigate 
into cases and also decide them in a semi judicial capacity. We consider, 
that 6n the whole, the Income-tax Officers have discharged their duties in a 
commendable manner. Tn the large majority of cases, therefore, assessments 
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^ may oonifinue to be made by the Income-tax Officer ag at present, but we 
think that there should be no interference whatsoever by the Inspecting Assis- 
tant Commissioner in respect of pending assessments. The recent amendment 
made by the insertion of a new section 83B in the Act enabling the Cdmmis- 
sioner to exercise hie powers of revision where the interest of Ee venue has 
suffered as a result of the order of the Income-tax Officer, will remove any 
possible objection on the score of Inspecting Assistant Commissioners’ powers 
being withdrawn in respect of pending assessments. There was perhaps some 
need fur such powers formerly as, prior to this amendment, there was no 
remedy for the Eevenue if the Income-tax Officer’s decision went against it. 
No such necessity now exists. Our proposal will make the Income-tax Officer 
self-reliant and instil in him a proper sense of responsibility for all the orders- 
he makes. The lack of guidance frpm Inspecting Assistant Commissioners 
will not be a serious liandicap as most of the big cases are even at present 
handled by senior officers of considerable experience and standing and there is 
not perhaps much to choose between such officers and junior Inspecting Assis*- 
tant Commissioners. If a case is of any special difficulty, it seems to us 
desirable that the whole assessiiieiit should be done by the Inspecting Assistant 
Commissioner himself. Under sub-section (5) of section 5 it is open to the 
Commissioner of Income-tax, with the approval of the Central Board of 
Eevenue, to direct, by a special or general order in writing, that the power 
conferred on Incomt-tax Officers shall in respect of any specified case or class 
of cases be exercised by Inspecting Assistant Commissioners. It does not 
appear that the provisions of this Biib-section have been taken advantage of 
by the Department. If, as we suggest, some specially important cases are 
taken up by the Inspecting Assistant Commissioner himself, the experience so 
gained may be some guide in deciding whether this system should be extended. 
Such cases should be investigated by the Tiicomo-tax Officer but the assess- 
ments should be made by the Inspecting Assistant Commissioner, it being 
provided that from the order of the Inspecting Assistant Commissioner appeal 
will lie direct to the Appellate Tribunal. 


?U5. If, however, an Income-tax Officer considers that in a particular case 
he w^ould like to have the advice of his Inspecting Assistant Commissioner, we 
do not wish to deny him the opportunity to consult the Inspecting Assistaiit 
( oiTi imsiolu r. Uut, we think, there is considerable force in the grievance 
of the lessessees that in, such cases they have no knowledge as to the points on 
which the private consultation takes place between the Income-tax Officer 
and his Inspecting Assistant Commissioner. We would, therefore, recommend 
that in such cases and in all cases where an Inspecting Assistant Commissioner 
exercises power specilicaily vested in him^by the statute, the Inspecting Assis- 
tant Commissioner should give an opportunity to the assessee to place his 
j'oint of view before him, and after hearing him if he appears the Inspecting 
Assistant Commissioner may give such advice to the Inoome-tay Officer, or 
pass such order, fis he thinks fit. We cannot too strongly disanprove of the 
practice, which seems very much in vogue at present, of the draft orders of 
Inc ome-tax Officers being! in the first instance, submitted to the Inspecting 
Assistant Commissioner fc.r approval and then issued by the Income-tax 
Officer as his own orders after carrying out such directions as the Inspecting 
Assistant Commissioner may have chosen to give. 


' 316, So far as the Directorate of Inspection is concerned, these officer^ are 
nowhere mentioned in the Act and have no statutory recognition or powers 
as such. They foinn part of the office of the Central Board of Revenue and 
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exorcise powers of ia^peetiou on behalf of the Board. The^ supervise the 
wcsrk of the Inspecting Assistant Commissioners on the technical side — «ee 
the inspection reports of Inspecting Assistant Commissioner on the work of 
the Income-tax Cfticor and give directions as to how such inspections should 
be made. We have commented elsewhere (par^i. 393 et seq.) on tj^ utility of 

I maintaining this class of officets, but our remarks with regard to tne inadvis- 
ability of their giving directions to Income-tax Officers in pending cases would 
, equally apply to them. 

EE. — Appellate Assistant Oommissioners - 

(Question 57) 

317. In the course of our inquiries, we received frequent r^jpresentations 
that Appellate Assistant Commissioners are not able to bring to bear on the 
appeals heard by them an. independent judgment and that their decisions are 
influenced to some extent by a predilection in favour of the revenue. Thjs 
was attributed to the fact that Appellate As-iistant Commissioners are subject 
to the general control ct the Central Board of Revenue and that Iheir advance- 
ment in service depends on the good opinions of the Commissioners and of the 
Board. The only avenue for promotion open to them at present is to Commis- 
sionerships, appointment to which rests entirely on the estimate that the 
Board forms of their capabilities and on the reports made by the Commis- 
sioners. In these circumstances, there was some ground for misgivings that 
Appellate Assistant Commissioners might be anxious to please the executive 
heads of the Department and that their decisions in appeals might, to some 
extent, be influenced by this consideration. We accordingly asked (Question 
No. 57) for the views of the public on a propof»al that Appellate Aasistant Com- 
missioners should be removed from the control of the Central 3 '-card of 
Revenue and placed under the control of the Ministry of Law We also 
enquired whether there should not be only one appeal on quest' ms of fact, 
VIZ., to Appellate^ Assiinant Commissioners in certain classes of cases, and 
diiect to the Appellate Tribunal in others. We mentioned that this proposal 
would correspond with th(3 practice in the ordinary civil judicature It 
appeared to us that a piovisioii for two appeals on a question of tact was an 
unnecessary luxury, and we put forw^ard for cons deration a scheme undei- 
viiicli in certain classes of cases there w^ould be a first appeal on questions of 
both fact and law to the Appellate Assistant Commissioner and a second 
appeal on a question of law only to the Appellate Tribunal, and other cases 
a first appeal on questions of fact and law direct to the Tribunal and a reference 
on a point of law to the Hi<?h Court. ^ 

318. As regards the first point, opinion was practically un.Tnimous that 
Appellate Assistant Commissioners should be removed from the control of 
the^ Central Board of Revenue. With regard to the second question, the 
majority of the replies were not in favour of the change suggested, and desired 
that the present practice cf having two appeals both on questions of fact and 
law should continue. 

319. Prior to 1939, there were not, as at present, two sets of Assistant 
Commissioners and a large part of the work of Assistant Commissioners, con- 
sisted of hearing appeals against the decisions of Income-tax Officers. They 
had also to supervise the work of Income-tax Officers. As a result 
of the recommendations of the Ayers Committee, the Appellate and 

.«5iipervisory"' functions were bifurcated and each was entrusted to sepa- 
rate sets of As.sistant Commissioners. Although this ste]) was one 

in the right direction and gave a sense of reality to the appeals heard by 
Assistant CommisBioners who were expected to be absolutely free to give 
their unfettered decisions, it seems to us that the experiment then begun 
should be carried forward to its logical conclusion; otherwise iLo scheme 
would only amount to half-hearted attempt to remove the influence of the 
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executive as long as A upellate. Assistant Commissioners continue to be sub- 
ordinate to the (Central Board of BeVenue. Although under the proviso to 
eub-section (8) of section 5, no orders, instructions or directions can be given 
so as to interfere with the discretion of Appellate Assistant Commissioners in 
the exercise of their appellate functions, the public will be slow to give them 
credit for independence and impartiality. We have no reason to think that 
Appellate Assistant Commissioners have not been impartial in the discharge 
•of their duties or that the independence of their judgement is vitiated by any 
oonsideratioM irrelevant to the decision of the appeal. But on the principle 
that not only should justice be done but that it should appear to be done and 
should inspire confidence in the persons concerned, we think that tho present 
ipystem requires aJternticii. We think that the experiment bogr.n in 1939 
should be carried forward and Appellate Assistant Commissioners should be 
removed from the control of the Commissioners and the Central Board of 
Revenue and placed under the Appellate Tribunal Their leave, transfer 
|anrl posting should be in the hands of the Tribunal. 

320. A suggestion has been made that the experiment requires for its 
logical completion that Appellate Assistant Commissioners should be recruit- 
ed from among the senior .Subordinate Judges. While we are desirous of 
encouraging a judicial outlook in Appellate Assistant Commissioners we feel 
that the nature of an Appellate Assistant Commissioner's work require'*, an in- 
timate knowledge of income-tax work which one cannot ordinarily expect a 
purely judicial officer to acquire even after a brief period of special training. 
The experiment may, however, be i|ried in a few instances if Government see 
no other difficulty in the way of doing so. 

321 The proposal oi removing the control of the Central Board of Revenue 
over Appellate Assistant Commissioners makes it necessary to find a 
difterent avenue of piomotion for them. We think that th^ best course 
Mould be to provide that the normal avenue of promotion for Appellate Assis- 
tant Commissioners should be to the Appellate Tribunal. ihs Act as it 
now stands provides that the Appellate Tribunal must consist .*)£ an equal 
number of Judicial IMeinbers and Accountant Members. Sub-seetkn (3) of 
section 5- A requires that th^ Judicial Member shall be a person M'ho has exer- 
cised the powers c^f a District Judge or who possesses such qualifications as 
are normallv required for appointment to the post of a District Judge j and 
the Accountant Member shall be a person wdio has for a period of not less 
than six years practised profession as a Registered Accountant enrolled on 
the Register of Accountaiits maintained by the Central Goveriirn, nt under 
the Auditors Certificate Rules of 1932. The proviso to the sub-section, how- 
e^tl. enables the Ceutra^ Government to appoint as an Accountant Member 
any person not posse.ssing the qualifications required by that snb-seetion, if it 
is satisfied that be has qualifications and has had adequate expeiiei ce of a 
character which lender him suitable for appointment to the j jibunal. In 
virtue of this proviso some members of the Department have been appointed 
as Accountant Members of the Tribunal and have held these posis with dis- 
tinction. We doubt wliether, on the pay at present offered to a Member of 
the Appellate- Tribunal, especiall.y as the appointment is for short terms, 
successful members of the legal and accountancy professions m^ouW! come for- 
M^avd to accept these posts, and it would certainly, in our opinion, be inadvis- 
ab'e to recruit* second mtc men from the professions to man such posts. If 
raen with requisite qualifications and. experience from the legal and aocoun- 
taiicy professions are n«!)t forthcoming in sufficient numbers, it woulJ, in our 
opinion, be advisable to recruit members from the judicial and Income-tax 
Departments. The jiulicial experience of persons holding substantive posts 
in the Judicial Department would make them well qualified to hold the offices 
of Judicial Members, and we think that experience as an Appellate Assistant 
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CoDimissioner extending ovei a period of several years should enable Appellate 
AsBigtant Commissioners i to perform satisfactorily, the duties of 
Accountant Members ci the Tribunal. The question of havinof tecknical 
qualifications in accountancy is not of prime importance in filling these posts, 
buj; there must be capacity in Accountant Members to examine the accounts. 
Tins an Appellate Assistant Commissioner must necessarily possers if he ia 
to perform his duties satisfactorily , and it should enable him to discharge the 
jdtities of the Accountant Members of the Tribunal with efficioncy. We do- 
I !'/t. suggest that members of the legal and accountancy professioi^ should not 
app<iinted to the Tiibnnal, but we think that once they are appointed, they 
should be expected to hold the post on a permanent basis and should not 
it-Apect to revert to the profession after the expiry of their period of nppoint-Q 
Irrent. If, under tiiese circumstances, it is not possible to recruit first rate- 
uieL from the professions, we would much rather recruit to the Tribunal men* 
who are already in service. We may also point out that we arc recommend- 
ing that in the recruitment of future Income-tax Officers emphasis may be'' 
loul on their possessing adequate accountancy qualifications, and we think 
that such persons, after experience as Income-tax Officers and Appellate* 
Assistant Commissioners, W’Diild provide a suitable recruiting ground for pro- 
motions to the Tril)iii]al. The appointments should be made bv the Ministry 
of Law on the advice of the President of the Appellate Tribunal. If there 
are not likely to be sufficient places on the Appellate Tribunal to afford reason- 
able prospects of promotion to Appellate Assistant Commissioners we would 
recommend the creation of a few posts in the grade of Appellate Assistant 
Commissioners carrying a sala^ approximating to that of a Commissioner of 
Income-tax, so that some senior Appellate Assistant Commissioners may be 
appointed to them. 


322. So far as the second point is concerned, in framing the question as we 
did. we were mainly impiessed by the fact that there were two appeals on 
question of fact. Normally, in the civil judicature there is only one appeal 
on a question of Tact, and the second appeal lies only on a point of law, and 
we desired to know whether such a procedure could not with advantage be 
aaopted in income-Uix matters. But the weight of opinion is definitely against 
tJifc abohtion of the second appeal on questions of fact. We recognise that 
mcome4ax proceedings ore somewhat different from the proc-.e lings before 
le CfVil Courts, In the latter, the Judge is a person who 's independent of 
parties, whereas in meomc-tax matters, the Income-tax Officer is a rarty, an 
investigator and a judge, all rolled into one. The analogy of Civil Courts 

be pressed. The President of the Appellate 
tl T proposal recommending direct .appeal 
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S2h. So far as the Tribunal itself is concerned, some difficiilties in its work- 
ing have come to our notice. ITndcr the presofit arrangements, the Tribunal 
functions through its Benches sitting at Calcutta, Madras. Bombay and Allaha-, 
bad. The decis’ons of the various Benches arc not reported ind ' it is not* 
iiwonceivable that on the same point of law or p»’ocedure two Benches of the 
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Tribunal may take different views, without being aware of the conflict. We, 
therefore, think it desirable that some adequate machinery should be devisea— 
after consultation with the Tribuind— for the reporting of the decisions of the 
various lUuiclies and also lor conliicts, if any, in the decisions being reso vea 
l)iy ;i r'uM Bench of the Tribunal. ^ 

I virther, any relcrcnee made by the Tribunal to the High Court has 
to ;;o to the ti];propriate High Court, the precise forum being determined by 
th(‘*^piiif*c vvlitu'e the original asse^-smeiit has been made. It has accordingly 
ha})i)en(‘(l that on tht^ same point being nderred to two^ different High Coprls 
contnulieol ry decisions lioVe soinetnnes been obtained hoi example, the 
and Allahabad High Courts held in Srimaii Lakshmi Daiji vs. Commissioner 
of Jnromr~lax^ Bihar and Orissa (1944 I.T.R. 309) and Mst, Sarju Ba. vs. 
Connnisswnrr of Jneevu-fax (1947 T.T.R. 187) that interest on arrears o1 rent 
is n( t liable to tax as it is “rent or Revenue derived from land*', while the 
Madras High Court and the Calcutta High Court have held in Feihayerumal 
eVo' l/(// a.s*. (Unumissioner of Imonic-iax ([.Li.R. 1944, Mad. 322) and in He 
Mundiier, Hadh.ka M(dian Hoif Esiaie (A.i.R. 1041 C'al. 443) that it is taxable 
as it is not such rent or rce/eime ' The question has only now been hnally 
<iecided by the Privy Council accepting the Madras and Calcutta view in Com- 
'iiu.s-.ioiirr of Inrome-tax, Bdiar and Orissa vs. Kamakhya 'Narayan Shigli^ P.C. 
Afip. Xo 20 of PM7 — (1948 M.L.J.R 4 J7). But until the question was settled, 
t]i(‘ 'ri'ilninal was bound by both sets of High Court decisions and had neces- 
sanl\ to decide the same point in tw^o different ways — according as the case 
cjune from Bihar and Ihiited PnAunces or from Madras and Bengal. 
consider this ])ositioii unsatisfactory. It w^as sugi.u‘sted at one time that all 
ineoine-fax rtd'enuiccs should l>e heard by tlie Federal, Court in order to ensure 
unifonuitv. On furtlnr consideratirm, we understand, the proposal was aban- 
doned because the number of references made to the different High Courts was 
so large that tlie disposal of thetn by the Federal Court would have entailed 
ciinrnious work on th<at Court and wonld have occupied a largo part ot its limf*. 
Nr)\\ tlial the Fiah’ral (’ourt lias been invested with the powers of the Supreme 
(’ourt t(^ liear a]>p(‘als troni tlui dligli Courts, the proposal that it should liear 
all ineom(*-tax refereiuios becomes still less feasible. We think, however, that 
werever a conflict exists between the decision of tw^o High Courts it should 
be within the power of the Tribunal to refer the point of law for the opinion 
of the Supreme Court— rwhose decision will, of course, be binding on all the 
Higli ('ourls I’or an analogy, we may refer to section 113, Code of Civil 
Pr )('(Mlure rmd Ordt r 4(i which empower any Court to state a cmsc and refer 
it fnr tlie o])inion of llu' High Court 

820 . We are furlhfT of the opinion tliat the Trilninal should have power^ 
to order costs to be paid in any appeal pending before them. Such a powder 
is ^es^etl in th(' Hiijli Ccairts under sub-seetion (0) of sectiim f)6, and w’e see 
no rejLStai why similar discrelion should not be vested in the Tribunal. Siieb 
])o\vi‘r wonld ;ici as a wiiolesome check agauist frivolous appeals being filoil 
bi'fore t!jf‘ 'IVihunal W.e fnrilicr think that the Tribunal should also have 
(hsrrc'tiou U) ordiU- that the wlic-le or part, of the fees paid by the appellant 
a,^-ess(‘e nndt>r sub se(*tion (8) of section 88 b(* refnndi^d to the appellant depend- 
mg upf>n degrc'* of snecoss which such a])])e.llant has obtained in his appeal. 

820. As rt'gards llie deposit made by an assessee under seetion 00(1) in 
eonneetii'ii with his a]>])li(\ition hr reference' to the High Court, it will be 
)!nlic(‘(] that thr Ae^ contains no provision anthonsing the High Courts to direct 
its return t*von d tlu' iissessop suce^'eds bi his reference. It is perhaps possible 
to suggest that the provision in sub-seetion (0) of wetion 60 in respect of costs 
will inedude a din'ction for the refund of deposit also. We, however, under- 
stand that tlie practice in the High (^oiirt-s in this matter is not uniform. Tt will 
be nnomaloiiR if a successful assessee should be awarded costs on the reference 
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jut not a ivfiiiul oL llio tioposit. W UeilicT Hr* deposit hi' ivganljd as a check 
i^ainst frivolous applicaticuis or analogous to the* Court fee paid oii a memo, 
ot appeal, the successful applicant seems jtlstly entitled to a refund of the 
deposit. 8ub>sectioii (0) of section 06 may, therefore, include a specific provi- 
sion for a direction for the refund of the deposit or part thert^of in appropriate 
cases. 

827 A vugoj^.j^tion has been made to us that the Aiipellato 'rnbunal should, 
u suital^le have ])ower to enhance the assessment. It iias been held 

that no such powia- exists at present in the 'rrihunal, although an Appellate 
iVssistant C-ommissionei can enhaniR’ the assessim-nt under section 31(8j(€*i) oJf 
the Aid. \\ e presume that tlu* Legislai lU’t* adopted this ('our.^ Iv'cause under 
the Ac*t there is no provisi on made for an appeid by the Department against an 
income-tax OOicer's order, \\ hert*as the C’ommiss.oiaT can tile an .a])pea1 against 
an Appellate Assistant Commissioner’s order [section 88(2)]. Even if no appeal 
is filed, we understand that the practice of the .\ppellate Tribrnnil is, that so 
long as the total aiiioimt of asse.^^sment is not increased, the Department la 
allowed to support the Appellate Assistant Cvommissioner’s order on grounds or 
in respect of items which have been rUfiallowcd by the Appellate Assistant Con - 
missioner The only question, therefore, is whether the Appellate Tribunal 
should have power to vary in fa\oiu* of the Department the order undei- appea. 
in n^spect of any item d, sallowed by the Appeilatc Assistant Commissioner 
e\('n il ihe l)epartm(‘nt has not cdiostai to appeal against the Appellate Assistant 
Commissioner s order, W'e do not think it necessary to give siudi a wide 
power. It is, ho\\’e\er, conceivabl * tliat Government may not clioosi' to appeal 
against some poia.on of the Appellate Assistant CommisNioner’fs- order so long 
as the assessee was prepared to aequiosca m the order as a whole On tiuo 
analogy of the provisions ot the Civil Ih'oced ure Code relating to tiu' tiling ot 
' nu'inornndnm ot olqt'etions 1)^ a res])ondent,, we suggest that siK*h cases may 
lie met by enablnig 1 1( )VeriiMient 1<» 'i!e .i memovanrjnm of objcidions against so 
p^iudi of tile ord(U' as is aG.iiii.-f (b>veriimeni proMdc'd it. is filed within .‘d) rlavs 
of the ser\ ice u])on rliem of ilie n(»!ire. vfgi io in Hide 2f) of tlu* .Ai^peliatr 
T^dbunal Dnles. of tin* appeal liaMiie been tib-d bv the as-,essoe 

328. Sub-sor tioii (]'. of seeti.i'i i«o lays d 'wn that, the Appellate Tribunal, 
shall on an applieati<.n being neeb* to reter <niy ipiestirai of law Io the High 
Court, refer it waihin 00 davs ot t]>e vta-Hipi ,,i application. It has recently ^ 

been held 1 j\ the AluJr is High Coiir! ni inisi^U^Jicr (>i htConir-laT, Madras 

vs. O.U.M.S Sevugan (1948 l.T.IC 59) that the Higli Court can examine 
the propriety, (jorrectmass and legality of tin* ridercTR-e and where, for example, 
it ftnd.s that the reference should not have been mad'-, it can ndrain from 
expre.ssing an oynnion. Tf, therefore, there is delay of more than da\s in 
making the reference, it may conoid vahly be rejected. This may result in 
hardship io the party asking for a reference as a consequence of a default for 
which the party is in no sen.so responsible. We, therefore, reefammind tb it tlu* 
/prov sion prescribing 90 days’ linnt for making a reference to the High ( onvt 
(be delei.ed A public body like the Appellate Tribunal may b(‘. trusted to makf‘ 
the reference as soon as practicrdile- 

829. Bub-r-'(iction 7A of section 66 applies the provisions of section 5 'of the ^ 
Limitation Act io an application to the Hlgli Conn by an assnssee under sub- 
sections (2) and (8) of that section. Those provisions have the eff^^'ct of extend- 
ing the period of limitation where there is sufficient cause for not, presenting the 
application within time. Tn onr opinion the section requires to be amended 
in two respects. Under sub-^ctione (2) and (8) an application can be made 
by the Commissioner ni? wadi a-s by an assessee and we see no reason why the 
concession given by section 5 of ibe Lmiitation Af.t sh<juld not be made avail- 
able to the Coirnnissioner also. It is not inconceivable that owing to depart- 
mental procedure and. circumstances beyond the control of the -. /ommissioner 
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sucli as postal difficulties, applicatious for reference may get delayed and as a 
consequence tliey may run the risk of being dismissed summarily. Secondly., 
seclioi) 5 o£ liu- Liniitatiuii Act is ^ade applicable only to applications made 
to tlje High Court. There is no provision for extending, for just and sufficient 
(sause, the period prescribed in suo-sect.ou (1) for making an application to fihe 
Tribunal praying for a reference to the High Court. Just as the Tribunal can 
under sub-section 2A of section 33 admit an appeal after the expiry of the 
period of limitation, where it is satisfied that there was sufficient cause for itF 
not being presented within tliat period, consider that it should have sirniia 
cJisci'ction in admitting applications for a reference to the High Court after th 
])eriod of 00 days mentioned in sub-section (1) of section GO has expired. We 
tluirtdore, reconuiKUid that sub-section 7A of section 66 be amende d by the 
insert Kui of the words “or the Commissioner under * sub -section (1)“ and the 
> otnission of the word “under**. 

GG .--Miscellaneous Recommendatione 

;;3o. We may now deal with a few suggestions which were not includtd 
in the Questionnaire either beeause they related to verbal amendments not 
in\<»)ving any question of principle or because- tlrey were received after our 
bluest ionnaire had b(ien issued. 

.‘>31. Sr.ciif^v 2(11) — The definition of the worda “previous year’* in relation 
1(> a iu‘w business re(|uircs clarification, so that in certain contingencies profits 
niM(h dnr.ng certain nionths may not escape assessincnl. If a new business 
1 ^ vtjirtcd oil 1st July 104,3, it is started in the financial year 104.3-46. ITndei 
clause' (c) of ihe definition, it is open to the owuier of such business to say that 
lor tbe assessment year 1046-47 his accounts are made up as on 30th June 
10ir> Tiiat dat(' docs not fall between 1st July 1045 (when the business 
starfed) end 3lst Marcli 1040; accordingly, under the proviso there is no 
“pri \ious >ejir” for Inui for tlu' assessment year 1946-47. For the assess- 
MKMit, \eaj' 1017-4H, (dausc (c) would not apply, as the ))iismess w\as set up 
h( forn and not in tlu' hiiaiiciaJ year (1946-47) preceding the assessment year, 
'rbcrelern, (a) ‘will ap]ily and the assessi'c may ask to be assessed on 

jn'olii- from April 1040 to 31st Alarch 1047, with the result that profits from 

l-j .Inly lb' 15 (wlun the' l)usiness starled) to 1st April 1046 will escape nssess- 
'urnt. Proviso to clause (a) would not help, as till ihcui he had never bt'en 
'iss('ssf'(i It is, tlu'n'forc, necessary to link up the option under clause (c) 
willi the o])tion under c1auv(‘ (a) The option under clatisi' (c) should be 
( \cr(*isal)lc williin 12 months of setting up the business. To give effect ro 
these sngnt^.stif)ns, tlif' following amendments are rocoTunu nded : — 

( i) ill till.' pi'o\ ' 1 .o clause (a) of section 2 (HV after the, words “income* 
|irofij,s and gai'is insert tlu* words “or has exercised option under clausi 
((V . and 

( 11 ) in clatis" (c) of section 2 (11), after the W’ords “at the option of th( 
ahSi'Ssee” insirt the words “which shall be oxe^i’cised within tw’elve months oi 
sotiing up. tlic [)usintss“. 

332. Hrclioti 4(1) {h ). — In view of the decision of the Allahabad High 
Court in Gnvitid Ram Tansvkh Rais case (1944 T.T.Jl. p. 450), it has been 
suggested that an amendment should bo introduced in section 4 (1") (fci) to get 
over .the result of that decision. That judgment — wdiich has been njcently 
followed in ([onimissionvr of Income-tax, Bihar ami Ori^^a '’s. Rtiniachamha 
Keshavdeo (1048 l.T.R. 150) — dealt with the assessment of remittances from 
without Hritish India madt* during the pendancy and in the course (yi the 
accounting year. The Tncome-tiix authorities sought io assess them as profits 
of that hut the court held that as profits could be deemed to have been 

made only w^hen the accounts are made up at the end of the year, anv 
remittance during the course of the ymr could not be held to have been made 
“out of profits”. It is pointed out that this may lead to the following anomaly: 
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that in the accounting year such remittance would not be taxable because it 
was not ‘piolits’ of that year and in liic succeeding year it may not be taxable 
becHiist the remittance could not be held to have been -made in that year, 
us :i. !i is in fact been made in the earlier j^ear. This problem may arise either 
v.'ith reference to n iiiittances from the Indian States or from places outside 
India. If our suggestions about treating profits made in the Indiala States 
as thi‘ same footing for purpose's of Indian Income-tax assessment us 
inade in the Indian rrovincos are accepted, the problem will lose much 

01 Ls importaiK^e l^ut even so cases are still conceivable where thi' problem 
ma\ ar;si'. We tliink provisioii to the following effect mfiy therefore be added 

m xpiamtitioii afti'r exjilanation (1) to section 4(1): — 

Whert' remitlances are made to, or received in, the Indian Union by 
a person earning income outside the Union and it is ascirtained 
wlien tiu* accounts are made up in respect of the year during^^ 
wiiieli the remittance was made that sucli y^erson eanad a profit'*^ 
in the business carried on by him outside the Union, such remit- 
tances may to the extent to wdiich they could have been sent 
out of the ascertained profits be presumed to have been remitted 
out of such profits.” 

In Explanation 2 to section 4 (1), the words ‘and not being pension jiayable 
without India’ may be omitted as there is no longer any need or justification 
for tliat exemption. 

338. Section 4-A (b). — It will be noticed that Bub-sections (a) and (c) of 
section 4-A attempt to define ‘‘residence” with reference to each yt'ar by the 
use of the expression “in any year”, but these words are not repeated in 
>ub-ae{*tion (h) which relates to Hindu Undivided Family, firm or other 
association of })ersons A possible suggestion is that thi omission was inten- 
tional apparentlv on the assumption that the place of management and control 
of the affairs of a Hindu undivided family is not likely to change from year 
to year. But the suh-sretion applies not merely to Hindu undivided families 
bi:i also to linns and other associations and there is no more reason to assume 
a ]u‘riijaiKMi(!e jJace of management in their case than in the case of 
companies! wdiich are piovided for in sub-section (c). This rather leads us to 
iiiink thnt the omission of the words “in any year” from clause (b) was due. 
fc iriMch erteju-e. Anyhow', the repetition of those words in that sub-section 
w 1] not «]o an\ barm, because if the place of management does not change, no 
I' ij.il consequence will arise therefrom. If, on the other hand, the place of 
Tnj;,;igeme?it changes from time to time, there may be difficulty in applying 
'be sn})-s<M lion as it stands. We, therefore, think it safer to insert the 
expression “in any year” in sub-section (b) also. As this insertion will require 
sub-section to be w'orded somewhat differently, it may run as follows: — 

“A Hindu undivided family, firm or other association of persons i'! 
resident in British India in any year in which the control and 
management of its affairs is not situated w'holly without l^ritish 
India.” 

334. In cases in which residence has to be determined not with reference^ 
to the physical presence of an individual but with reference to control over 
hnsinc^fs, a further problem may arise, particularly in the case of unregistered 
’iiujs and associations and possibly even in the case of joint families Section 

2 (11) allows different periods to be reckoned as ‘‘provious year” for separatej 
sources of income of an assessee. Similarly, businesses may bo so controlled 
and managed in respect of different parts thereof that persons interested in 
them may be “resident” in respect of one business and “non-resident” in 
respect of another. In a case before the Madras High Court , — CommhHioner 
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of Income-tax, Madras vs, V,E.K.B, Savumiamurthy (1946 I.T.B. 186> 
similar question ^arose, though under somewhat different circumstances. The 
learned Judges, in discussing the validity of the argument presented to them, 
made the following observation; — 

“In respect of each separate source of income the year of account is to 
be ascertained and if it is found on applying the provisions of 
sections 4-A and 4-B with reference to that year that the assessee 
was “resident’* or “not resident” or “not ordinarily resident' 
in British India as the cSse may be, the income of that year is 
to be computed on the appropriate basis indicated and the total 
income of the amounts thus computed for all tiie sources of 
income, whether British, Indian or foreign, is to be charged to 

tax It is possible in such cases that he should be assessed 

as resident in respect of some of the sources and non-residen 
in respect of others.” ^ 

Th« learned Judges recognised that this may be a cumbrous procedure, but 
on the language of the Act as it stood they though that “an assessee ma; 
in c(>neeival)ie cases have to be dealt with as resident and non-resident in 
respi‘c1. of his different sources of income This is to say the Itast a very 
anomalous ])osition. Principle or expediency may demand that internal income 
and external income must he assessed on different principles, but it will be a 
curious position to treat an assessee as resident for sonu' purposes and non- 
resident h'r certain other purposes. It seems tf) us, therefore, desirable to add 
a pi'ovision in the context of sections 4-A and d-B to die following effect: — 

“A person shall he det iru'd to be resident in British India for all purposes 
of the Act if h( or it is resident in British India in the previous 
year in respect of any source' of income, not wit hstanding that he 
fir it is not resident in British India in the previous year or years 
in respe ct of any other source or sources of income 

So lar as th(' residents of Indian States are concerned, a provision like the 
ahevt' wil' only mean another way of giving offi'ct to tin* recommendation 
tliat vre liave alread\ made that rrsidi'iits of Indian States vho luive a source 
of incoiiK' in th(' Indian Pnion should hi- treated as residc'iits of the Union. 
Snell a provision may peThaps involve repercussions on the question of the 
resideni'r of Oompanif s, when applying the second parr of section 4-A (c). 
As we are not in a ])osition to say wdiether and how far onr recommendations 
o7‘ the other suggestions, we have noticed when dealing with section ‘J-A(c), 
ai’t' likely to he aceeptid, we merely invite attention to this aspect of the 
tpiesfion, so (hat the Government may appropriately provide for it in conso- 
naiue w'ith suc*h line as they may adopt in regard to section 4-A(c). 

.‘JMn Section 9. — A suggestion has been made to ns that depreciation shoiilc 
be allowaal on house property at least wdien it is habitually let out at rent anf 
tli(‘ income from which is assessed under section 9 of the Indian Income-tax 
* Act. This proposal is based on the argument that a similar property, when 
it is used for his own business by the owner become® entitled to depreciation 
allowance under section 10 (2)(vi) of the Indian Income-tax Act, 

j 3B6. Under section 10 of the Indian Income-tax Act, a building which is 
used for th(' ])urposes of the business is entitled to both cost of current repairs 
under section 10 (2) (v) and to depreciation under section 10 (2) (vi), while 
under section 9 (1) (i) only a sum equal to one sixth of the honn fide annual 
letting value of the property is allowed for repairs,. It would not be perhaps 
connect to hold that this latter allowance is large enough to cover replacement 
value of the house property over the years of its use and also the cost of 
current repairs diiriiig the same period Ordinary, it used to be said before 
the war, that in the principal cities where the rents were high, one month*<i 
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rent or 8J per cent, of the rental vnlue would cover current repairs on the 
average, because although in Ihe first few years after construction the expen- 
liture on repairs, will be sniall, it will increase as the property grows older. 
)n the other hand, it has also been said that at least since the war, with the 
• ise in building costs as well as of fittings and the low level of rental receipts 
a places outside the principal cities in India, the cost of current repairs is at 
.east equal to, if not higher, after the first 12* or 13 years, than the allowance 
given undor section 9 of the Act. For the purpose of the argument, therefore, 
it may be presumed that the repairs allowance cannot be treated as including 
an element of depreciation allowance. ^ 


337. By tlie combined operation of sections 10(2) fv) and 10 (2)(v]), the 
owner of a property who uses it for his own business gets not only allow^a'nce 
for current repairs, when he incurs them, but also the cost of a Sinking Fund 
which w’ould replace the value of the property in about 40 or 50 years and 
even less. While the same owner, if he lets out the same property to another 
also for hfiing used for the purposes of business, gets no allowance for deple- 
tion of his capital on the property, which, in about 80 to 100 years at the 
most, wdll have no sale value. This is claimed to be an unfair distinction 
without a difference*. Mr A. C. S. Iyengar argues that “logic and stern real- 
ities r^jquire that tli(^ same depreciation should be allowed, at any rate, in 
respect of such buildings as are intended to and are habitually let out by the 
owner and are used as income producing property '. Ihe claim for depi'P^cia- 
tion is, in f^fft'cl, a claim for replacement of depleted capital. In discussing 
such claims, the Boyal Commission on Income-tax (1920) said: 


s 


“For income-tax purposes, spt'aking in general terms, income is the 
surplus of receipts over the (Current ex])enditure necessary 1o earn those receipts 
regardless of the appropriation of any part of the roecipis or surplus for the 
purpose of wTiting off or amortising the capital value of any ass»ds that waste 
in the process of producing the income. The primary reason for this excep- 
tional treatment of pUmt and machinery appears to l)c tlial an allowance for 
the wastage of this particular asset is merely equivalent to that nllow^ance for 
renewals and replacemcuits of tools and implements us^d for the purposes of 
a trade which has from vhe first been recognised as necessary under Hk* Income- 
tax Acts” — (paragraph 180 of the lleport). Developing the. argument further, 
the Commission said: “If in assessing an income, w^e arc to take info consi- 
deration in every individual instance the wastage of the source of the income, 
then it will be impossible for us to ignore the human element in income produc- 
tion The varying circumstances and the unequal duration oi the 

profit earning lives of human beings make it imi^ossiblB le devise any practical 
method of giving to all cla5ses of income an allowance equivalent to the depre- 
ciation allowance w^e have been asked to give to the possessor of anv and 
i verv inherently wasting asset. We think that in that practical -world which 
alone can be considered for the purposes of taxation, the income which repr^.- 
-pents the taxable faculty is not a mathematical abstraction but that net receipt 
which in the hands of its possf'ssor is usually regarded as income, that is to say, 
as a receipt out of which current expenditure may be met, subject possibly to 
some general saving, but not either in theory or practice subject to any specific 
appropriation foT* the replacement of the capital which is used in earning the 
income and which over a long period of years may waste in such use”. 


i 


338. The Commission found it impossible, therefore, to make any general 
lecommendation on the subject. Their recommendation in paragraph 2(X> of 
the Report reads as under; 


"Subject always to the limitation that their lives fall shor't of 35 years, 
we recommend that an allowance shall be given in respect of all inherently 
wasting material assets which have been created by the expenditure of capital 



isuch as buildings and foundations, surface works, permanent way and equip- 
ment of Railways and Tramways, docks and shaft Bii\kings and other initial 
work and development'’. Even this recommendation will be inapplicable to 
the question under discussion, as buildings have a longer life than 35 years, 
'file decisions of the Courts in England are equally unhelpful to the proposal 
made. In discussing a similar claim, but in respect of capital invested in 
buying an annuity, the Lord President, in Coltneas Iron Co. vs. Black (1887 — 
C AC 315), says: 

‘'Nor does it make any difference on the incidence of the tiax that the 
income has been created by the sinking of capital as in the case of the purchase 
of annuities, instead of being merely the natural annual product of an invested 
sum, which remains imconsumed and undiminished by the c».nsumptiori of the 

income it yields When he purchases an annuity he converts his whole 

estaU into an income which represents no capital but that he has paid away 
or exhausted to purchase ihe income. But the statute takes no heed of his 
exhausted capital, and makes no deduction from ihe actual .amount of his 
income on that account.” 

33t). In view of the considerations above adduced and the possible results 
ol applying a different iirinciple to cases like taxation of income from mines, 
brickfields, etc., we are not able to accede to the suggt^&tion merely on the 
ground of analogy. 

340. Section 10 (2) (vii ). — This section iinibt, we liuuk be intenled to be of 
the same scope as section 12 (3) (iii) and we see no reason for the omission of 
the word “furniture” from section 10 (2) (vii). We are iuclined to think that 
the omission is merely due to inadvertence. We, therefore, recopnnencl that 
the words “or furniture” be inserted after “ijlant” in section (2) (vii). 

341. Section 10 (2) (x ). — Section 10 (2) (x) allows “any sum paid to an 
employee as bonus or commission for services rendered” as a permissible 
deduction, if certain conditions are satisfied. It has been recognised that the 
objeet of the limiting words was to pieveiit an escape from taxation by decrib- 
ing a payment as bonus or commission when in fact it should have reached the 
payei as profit or dividend. In the xi^actical application of this sect ion, two 
casevs of difficulty may arise : (i) when bonus is paid to employees some only 
of whom may also be slnireholders, (ii) when the bonus ])aid fo such share- 
holdei -employees may ne excessive in the light of the tests snggeEted in 
clauses (a), (b) and (c) of the proviso. 

312. A question arose before the Bombay Higli Court in TiOi/al Motor 
Services Company, Ltd., vs. Commissioner of Income-tax (1946 I.T.R. 647) 
with reference to tiie application of this section to a case where tht. Commis- 
sioner contended that the amount of bonus paid to certain employees, who 
also shareholders in the company, should be disallow^ed. Tt was found 
as a fact in the case that bonuses though of smaller amounts had been paid to 
otbe-' employees also and, after some objection, the Department had recog- 
nised this part of the bonus as an admissible deduction. But far as the 

shareholder-employees we>'o concerned, the point was stressed that it must 
be deemed to have L(>ne to them in their capacity as shareholders and not in 
i;h;^ir capacity as employees, especially as the rate at which the bonus had 

beem paid to them was much higher thaii the rate adopted in the case of the 

otfu r employees. 'dn the question of rate, however, it was pointed out that 

th<^ sliareholder-emplovees w'^ere paid at a higher rate because their salary was 

highei than that of the other employees and the bonus was fixed at so many 
months' sajary. The v’ny the question seems to have been argued and con- 
sidered was, on the one side, that the whole sum paid as bonus to all the em- 
ployees should either be allowed or disallow^ed and, on the other side, that it 
was open to the court to split it up and allow a portion thereof os a perfnissi- 
bh' deduction. Tt will be noticed that clause (x) opens with the words “any 
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siini" and in the middle of the clause occur the words *'8uch sum’'. The 
learned Judges held that the expression “any sum" and the expression “such 
sum” should have the same comiotation and the latter could not be read as 
meaning such sum or part thereof. We do not think it necessary to say 
anything as to whether the other construction was possible or not, on the 
language as it stands. But it seems to us that it may lead to unexpected 
consequences or unnecessary hardship, if in the matter of permitting bonuses 
jto be treated as legitimate deductions, the authorities should be limited to only 
lone of two courses, either to recognise the total amount of bonus paid as a 
permissible deduction or to disallow the whole. As already indicated, hhi 
question between the whole and the part may arise either with reference to 
cases where it may be regarded as legitimate in respect of some employees and 
unjustifiable in the case of other employees, or the amount paid m some cases 
be regarded as excessive and the department may be prepared to lecognise a 
part of the amount as a legitimate payment by way of bonus or commission 
but not the whole. The language of the three clauses of the proviso which 
prescribes the tests to be applied in the determination of this question seems 
to suggest the possibility that the payment may be upheld in fart. If, how'- 
evt*r, tJie enacting word.? of the clause do not permit of the spilting up of the 
bonus or (iommission and upholding a part as a legitimate deduction, the 
proviso cannot be held to add to the enacting worus. We would, therefore, 
recommend fhat the language of clause (x) may be so modified as tc enable 
thi> Department to allow the wdiole or part of the bonus or commission as a 
legitimate deduction 'u eilhei or both of tlie categories of cas^s above des- 
cribed. It lias l)een po.daed out that the rei'erence to “coTnruissi(''i” in this 
sub-cluust' may sorii(itinu-s give rise to doubts as to wdiether cases in Avhich a 
person is nununeratt'd in whole or in y)arl by coniinission should be dealt wdth 
uocL'r ibis sub-clausi' or undei' sub (danse /xv), wdiich wdll be the apj’ropriate 
claiiK(‘ if he was rernuneratcMl In a salary The question as io waich clause 
is applicable becomes naitcria], bcnaaiise the dis(‘.retion under sul) ahaust (x) is 
more rigorously limiled by the provisos flian llie discrelion ndating to tlio 
a]q)lieatiou of sub-cdaiisc' (xv) Tf, «as has Ikm'u generally assurm-ai i,hc- object 
of sub-(d!iiis(‘ (x) was to y-ievent partian-s of firms and dominant shareholders 
in private eoinpanies from i)ayiiig tliemselves profits or dividends under the 
guise of commission, the general application of sub-clause (x) to all cases in 
W'hicdi an emfiloyee may happen to be remunerated by a commission (though 
lie may not l)e a paririer or shareholder) will be oxteiiding the obica't of that 
suh-clniise It is not (dear wdudlier there w-as any special object in using the 
\vordF “bonus” .and “commission” in juxtaposition. It may be di'sirable to 
giv(' a clearer indication as to wlu'ther eases of employees being regidarly re- 
munerated on a commission basis an- expected to bo dealt with ""under sub- 
eJnuse (x) or sub-clause (>v). 


dd3. Sectinti 5I.-~Section 24 (2) provides fc'ir the carrying forward of losses 
where it is not possible to adjust Ihem against the profits or gams of the year 
in whadi they were incurred. The general principle followed in giving effect 
to this provision is that the carrying forward is permitted only to ibe person 
who himself sustains the losses. It w^as a problem whether' his li^ir-at-law 
T ^ame privilege. The Bill as originally iulroduced in 
19.8 provided for the carrying forward but did not extend this privilege to the 

fuT'!," passage of the Bill in the Lepislatnre 

that an amendment -.a. apreed to in favonr of the heir-at-law en^ovL this 
p ivilege and it poems to have been considered anfficient to introduce this 
privi ege by inserting the words “otherwise than by inheritance” in proviso 

fo h!.'’“tw“l!°" amendment was Stated 

b that when an individual dies the carrying forward of losses should no! 

1 
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die with him butdt ought to be carried over in the hands of the son and her 
must be entitled to set off the losses agspiiist the profits that may accrue”. We | 
are not, however, suie whether this is the right form in which to give effect to 
the intention of the ameiiclrnent. In its present place, this expression only 
occurs “as an exception to a restrictive proviso”. Strictly construed, the 
exception will merely exclr.de the operation of the proviso pro *anio. The 
privilege itself must he founded on the enacting words of the main clause. It 
will be difficult to lind v. ords in sub-section (2) of section 24 as it new stands 
to confer any sucli privilege. We tbink tlie appropriate course w'd] be to 
inh^ rt tfie words “or bis lieir-at-lav\ ” betw'een the words “if any, of the 
assessee” and “froiii tlu' same business, profession or vocjation” in sub- 
^section (2) itself 

344. Srcfimis (3) ond 25 (4) — It has ])eon rp}>f*es<*n1 e-i to ns that sections 
25 (3) and 25(4) of the Liclian Income-tax Act have been used for avoidance of 
^ ta^ wry freely and tliai. both on this scoi‘e ajid on account of the fact that the 
rates of taxation as obtaining now are much iu (‘xcess of the rates of tax obtain- 
ing under ilui Act of 19] R undue advantage is being taken by persons who 
claiiri tile beiudit of tbes(‘ ]>rovisir)ns. A brief bistorv of the emiumstnnees 
thjit led to their (aiactment will be n(‘e(‘s^arv to eba*idate the positioji 

345 UndiM* the Acu, of 188(), asscjssment was made each year on the 
stalntury inconu' of the Ac-ai \vhi(di w'.«s practicially the income of tlu* previous 
yaair. Under section, 33 of that Act, it a [xa'son ceasial “to cari’y on th'-* tnadi^ 
O' business in rcsp-\d. vhcieof tiu* ass(‘ssniei]t w^as made or if siicli p('rsoii dies 
or l)ecoines insolvent iui(‘ the end of tie' ;\c\n Ibr whicdi the assessment was 
rru'd. fi)‘ if any Mudi (\)mp;iny or j>ersoii is, from any oth(*r .’-.peej^h' cause, 
deprived of or loses ihe ineoim; on wdiieli the assessmontr made the 

C’olh'C'toi* on ]nT)of “to Ins sat isfiedion of any cause as afoi’esa'd sliall amend 
rile assessment as the case may reqniu' and ivdinid such sum if any as has been 
oveipaid”. The Inec/inc'-lax A(‘t of 1918 introrhicod a sn])st antia I change in 
the method of asse'^sment. Ac'cording to tlie iiew^ method, provisionally tax 
V a,;: 1(‘vied on tlie iuf'orne of lh(‘ previous year, and woas snbsecpumflv adjusted 
by SI ibstitiif iii^r fop tlif. prevails yc'ar’s income the incorru* actnalh^ earned in 
tfir* ass('ssTnent- year. Fhc* last incoino to suffer an assessment ni'der the old 
Aet was tln' ineome ('arned in 1910 17 whicli w\as nsses^ed for the assessiiumt year 
1917-18. The assessment for 1918 19, althoueli at Oi’st ])rovisio 7 iall\ made on 
the ineome of 1917-18, was fmallv made on th(‘ ineome of 1918-19, witli the 
result that tlu' ineoim^ of 1917-18 jK'ither suffered tax for 1917-18 nor for 1918-19 
and oseapod tax altogether Thu^^, “a business opemed in 1914-15, for instance, 
would np to and imduding 1919-29, have laam assess-'d liirrllv onlv fiv(' Timc*s on 
six years’ working. Wlu'ii, therefore, the ndjustmemt system w^as abandoned on 
the passing of the Act- of 1022, it was agreed that, onci final .adjustment slionld be 
made in the yc'ar 1922-23 and both ;r final assessnuait or adjustment under the old 
system (retained for one year bv section f>8, 2nd proviso of tlie Acf of 1922) and 
an assessment under tlie ufwv syshun wan-e made on the income of the year 
1921-22. The ass('ssment under thf' new Act, in the year 1922-23 w^as made 
for the year 1922-23” .... (Sundaram’s Law of Income-tax, pages 887-8). 

340. In view^ of the 'double assessment’ ('ffected in 1922-23, the Act of 
1922 introdnetid a provision under section 25(3) enabling a person who dis 
contiTuied a business, profession or vocation, which was at, any time assessed 
under the Act of 1918 to claim that he shall not be assessed at all on the 
income' of the period between the date on whieh lie closed down his business 
and the end of the preceding previous year, or he could claim that the income 
of that period shall be substituted for the income of the preceding previous 
year and be assessed as such. But in maldng that provision, the previous 
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history of the assL-ssnieuts in ] 018-10 appears to haw been lost sight of. It 
has even been suggested by Khan Bahadur Vachha that this was probablv done 
by design and not ineiely by oversight. The justification for the provision 
under section 2.1(8) lias been ex}>hiijjt‘d by Mr Simdaram in his ‘Law of Income- 
tax in India’ at page 889 as under: — 


“So far {IS persons Jissessed at any lini(‘ under the Act of 1018 iire coiu'cmm d, 
the double as^es^ineiit in 1022-23 i)rought fJie asst^ssineiit abreast of the in- 
come as already txphiined. At the (uid of any year such a ]>ersofi has liecn 
assessed for precisely the same number of years .is bis business has Ixaui run- 
ning. If, therefore, h(‘ were assessed in the year alter closing down on the 
income of the hist \Anrking year, he will be assessed for one yejir in excess 

But in tlic case of a business taxed foi* the first time under the Act of 1022 

the tax collected is lagging a year behind bi'cause in tlie Act of 1022 thcTO 
is no pnj vision foi* assessment on (‘stiimito in the year in which a business is 
opened as there wjis under the nrv'vions Acts. ronseqnentl\ , unh'ss an as- 
sessment was made in the year after closing down on the income of the last 
year's working, the number of assessments would be one short”. In the 
case of persons whose income w;i6 derived from s.alaries {ind other sources 
taxed at sonrei*. .‘issessments Icept pace with their income on account of the 
taxation at source to which they were sul)]ecfed froni the very first. Theiefore, 
section made no reference to salarirs, (*tc. Tht* concession imder 

section 25(8), as it stood prior to 1941. ayiplied (equally to income-tax and 

sn])er-tax. Su])er-tax was introduced in the year 1917-18. It was not at 
first liable to adjustment, but the adjustment svstem was fi])plied tn ir in 
1920-21. Again, to quote IMr. Sundaram (page 888 of his book ‘The Tiaw of 
Tneorno-tnx in Tudi.a’) : “Ultimately, the income of one year, namely, 1919^20 
was tab'on as the basis for .a final assessnu'iit t(> Super-t.ax owing to the 
ndjustrncTit svstinn. A jirovisional .assessment was made on it in 1920-21 
and in 1921 *22 .a final assessment wiis made by adpistmi'nt with reference to 
the income of th(‘. year 1920-21. The tax was thus shifted, forwjird Irorn 
t.h(‘ income of the year 1919-20 to the income of the year 1920-21. Tn effect, 
therefore. Super-tjix laid alwavs been levied on the yiri'vious ye.ar's Incouie 
;ind coiiseniiently assessment to Super-t;ix stood in this niattc‘r on a dif'Vrtait 
level from tluit for Tneonu'.-fax. ” This difference lietween the positions for 
Income-tax and for Super-tax was noticed later and by a proviso introduced 
by the amending Act of 1941 below sub-section (4) to section 25, subsections 
(.8) and (4) of that section were made inapplicable to Super-tax, 


847. By flu* .Minending Act of 1989, sub-scction (4) of section 25 was intro- 
duced by \\ liich the beni'fit described in si'ction 25(3) was made applicable 
also to sucC'. ssion as elistingiiished froTu <liscontinuance, provided such succes- 
sion did not mc.an merely i\ change in tlie constitution of a partnership. 

848 Khan Bahadin- Vachha has invited o\ir attention pointedly this 
change, wliieh ho thinks is being widelv used to perpetuate “a fraud on revenue”. 
He savs- “Whone\'(‘r an asscssi‘e has ;i highly profitable year, he resorts to 
some tricic to show thai. the ijiisiness has been either closed down or siiccei'ded 
to and pjiys no t ix on the enormous profits earned. Very often he acfiually 
closes down tlii^ hr.siiu'ss or converts {i proprietary concern into a Company, 
a Hindu undivided fainilv into .i firm or partiUership, etc., as so much tax c.an 
be saved thereby”, 'riuue can aLo be no comparison *, lie says, “‘with the 
profits whicli a newly started bnsiiHss in 1918- 19 or thereafter was e.aruing ii\ 
1921-22 and which it (’ams rvow after being built np for over 25 years. Further, 
the relief granted is ridiculous and builastic, .as the rates of tax in J921-22 were 
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iW far lower than the present rates. "Now after 25 years, if the 

husijiesa does still exist, the difference in earning power is eerlainly enormous 
and rates of tax applicable may bo ten times as high. These sections 25(3) 
and 25(4) have now served out their honest puqiose, if there M^as any, and 
should have no further ])lace in the Income-tax Act’*, 

340. VV’e recognise that there is considerable force in Ibis view^ but it is 
equally important to rernember that the provision under section 25(3) has been 
in operation for llic last 26 years and that during this long period, a number 
of businesses must have changed hands. Tender section 26 of the Jnconui-ta.v Act, 
as it stood prior to its amfMidment in 1030, the successor to a busiiiess was 
taxed on the profits that bis predecessor earned and it cannot be denied that 
one of the (considerations on wliieli the succt'ssor would have accepted this 
liability would have been the possibility of the tax concession lie might ulti- 
mately s(‘(Uire under seclioii 25(^') of the Act To eancel the latter provision 
therefore, would be a breach of faith on the part ot (Joven\ment and might do 
injury to mauv gc^nuiue investors. On the otlier hand, by extending the pro- 
vision to c*as( s of RU(*('ession by a tliird party, the temptatic»n to avoid ta> 
liability has been incrcas(‘d. Tliis temptation will vary with the incidence of 
the lax. We agree on the whole that tlu^ tax concessions iindei sections 25(o) 
and 25(4) have now practically outlived their pur])os(‘ with the March of Time 
and tJiat tlnn' might now l)C‘ withdrivvn, after providing for such a tax conctssiou 
as might absolve Goveriiment from a charge of breach of faith. 

35() Tliree suggestions have bun made to us: Tlie first is that as the income 
of 1917-18 has ciseaped tax altogether, the provisions under sections 25(3) and 
25(4) sbould be deleted wilbont any (/)unt(',rvailing concession. We are noi3 
prepared to go so far. The TiCgislaturc evidently over-looked this asr»^‘ct of the 
case and it is too late to dig it up now. Tlie second proposal is 'hat the 
assessee slunild be reimbursed only to the extent of the tax actually paid on the 
income last asst ssed under thci Act ol ]918 in respect of the ])usiness dis- 
confiniKMl or transferred This proposal also, we think, would be inequitable 
as the inoiu'Y value lias changed (tonsider?il)ly since 1921 and transfers may 
have been effected in between tlie years 1021 and 1938. Tlie third proposal 
seems more equitable. It is proposed that provisions under sections 25(3) and 
25(4) rt'garding the (‘xtiinption fiorn tax of the last bib of income and the siib/- 
stituiion alternative should be abolished but that in arriving at the amount 
of ta\ to lie demanded, the assessee should be given credit for ihe^ tax on the 
assessalile income (.)f the relevant period, at the rate that would have been 
ap])licable to that income undi'r the Finance Act of 1938-39. This proposal 
has the advantage that it would remove the temptation to an evader to take 
advantage of higher rates <_)f tax; as the profits, likely to accrue in the years 
tc follow, may not be very diffennit from what they were prior to the war, 
the difference in this respect is also not likidy to be large. \Vi' would ru'ni>i- 
rnend that this suggestion be adophid. 

351. Section . — Section 25A provides a pmeedin’'* h))' iht* asst ssinent nf 
the income of a joint Hindu family, earned during the time wlnm it w^as joint 
biii assi'ssed only after its disrii])tion. In the case of a joint family, proceedings 
under section 34 to assess or i-e-assess escaped income may happen to be taken 
many years after the disruption of the joint family and even after the Income- 
tax Onicer liad recognised the division undc^r section 25A(1). 11 is doubtful 

if such a case wall l)e covered by section 25A. It will be (lesirable to make 
express provision for such a case specifying the persons to whom notices shoul(3 
b(‘ givt'ii and the sieps that may he taken to recover the tax that may be 
assessc'd 

352 In the application of section 34 to a disrupted joint family, a further 
problem may arise, as to the olVicer entitled to initiate proceedings. It may 
happen that tlui quavdom mLinbers of the joint family are living or carrying 
on business in different legalities after tlie division. Tlie residence of the 
karta in .such a case will Ve of no consequence. Some Income-tax Officer has 
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under the law to be satisfied that there has been an escape of assessment before- 
proceedings under section 34 can be initiftted. It seems to us necessary to 
maKe express provision for such a c9.se, because in the hew state of things, 
[the ])ersons conetTned may no longer be living within the same local pinsdic- 
tion as the original joint family or its liarta. 

Seciions di 33 . — We think there is some force in the smjgestion 

that sections 31 and 33 must make provision for restoration of an appeal which 
has been heard or dismissed in the absence of an assessee. So far as section 
31 IS concerned, we doubt if it contemplates a dismissal for default in the 
absence of tbe assessee Anyhow, we presume that the Appellate Assistant 
Commissioner is not bound to dismiss tbe case for default but may purport to 
dispose of it on tbe merits as best as he can. Before the Appellate Tribunal, 
it is provided by the rules (rules 24 and 25) that the appi'.al may be dismissed 
for default if the a])])eliant does not appear when the appeal is called on for 
hearing and tlie Tribunal may hear the' appeal px parfe if the appellant appears 
and the respondent does not appear In none of these contingencies is a provision 
mad^ (or the matter being restored or reopened eve.n if the assessee is able to 
slav'- jijslifyiiig eause for his non-appearanra . in (his respiict. the position 
i^ns^. at least h(‘ brought on a par with se.ction 27 which c.ontemphates and 
plo^ld(‘s for cases wla iv the assessee mav be prevented by sufhc.ient cause. 

. Section 36 provjd(N for taxes and ri'funds being calciilati'd to (la* nenresb 
It ha^ he(m suggested that under present <lay conditions, it may be 
it to ni d\e tile calculation to the nearest rupee, ignoring Irac'tions of a 
rup^ (‘-5 less than (o'glit annas a'ld regarding fractions of a riipia* lanial to nr .'Mv-od- 
.ine cigiit aniKis as one rupee. This suggestion may be favcairahly ('onsidered 
h i^ hK'(d\ to saV'^ troubh* to the oh’ice in working out caleulatjons 

uOo Sect 1071 to — Section 45 which defines the circumstances in which an 
ass ssee becomes a “dofaiiiter * is of import.-mce not merely b(‘canse the right 
to take Tiroceediugs unfler section 4(> for recovery of the tax accrues on the 
default-, but also he(‘.auso such default empowers tlie authorities to impose a 
penalty on the assessee From this p-oint of view, it seems to us right that the 
period allowed to the assessee for payment should he at least a statutory 
miniirmm and not hi‘ merely left to the whims of the individual Tneome-tax 
OtTieer We have I’eason to Hunk that in assessments made towarils the end 
(A the tinancial year there is a '^t-rong temptation — if not a regular practice — 
to make the period very short. Section 29 its(df do(‘s not mak(‘ anv reference 
to tlu p(*ri()d to h{^ alloived for pavmmit. but from the several alternatives 
specified in section do, it is obvious that the legislature contemplated that 
a ninnlh wall be a. reasonahh' niinlmnin period. We would, therefore, recom- 
mend that either in si'.etion 29 or in seeriiMi 45 it should he provided that the 
tinu* allowed for payment should he not less than a inoiiih. 

.‘ir-ti flection .V).— Tlie 2nd proviso io section 50 confers p(l^■■er on Hi,, (loin- 
nnssioiier and Assistant. Cmutnissioner {if Specinllv empowered) to cKciise the 
delay in aiiplyinR for refund under si'ction d!) if sufficient cause is shown; but 
tU' |,roviso hinds the jiower to claims for refund of tax jiaid prior to 10.T.). ' We 
tinnk that as a matter of "eneral principle the power to excurse dehi'- must ho 
arailabic in u// eases, provided of course that sufficient cause is shown for not 
making the claim witliin the jaadod prescribed. 

HH. — Administration 

(Question 54) 

lU'cruifmPni of Income-tax Officrift 

35/. A iiaplmzaj’dly run oflice ’, sa\s an American writer on Public 
J inanee, e.an no more be successful in its operations than a carelessly con- 
ducted business enterprise. If evasion is not to be widespread and if the tax- 
payer s money is not to be wasted in inefficient tax assessment and collection, a 
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t<‘chnK|iK* of tiix tidiiiiiiislration must he developed”— (Schultz, page 
Tijis view appears to be widely held iii India also, to judge from the replies 
wti have ref*eiv(al to our yuestioimaire The Inciune-tax OHicer inui the 

.vsleiri of ‘.Jiieh he is ih- 'product ../e lield, in thes(‘ rei)hes, responsioie for 
dnvini; the iax-]ia_\Gr first to iioii-Cv)-opcratioii, then to hostiiity and thirdly tx> 
evasion ineiviht;!, ini ompeJtme.', e\lort.oii and lethargy are sona* ol iht 
-I'C*' sai’f^o , niait against iljt iiUHnne-lax Oliicer. while the abnim 4r.il ani as a 
' ' nK' I as wood n, ' 1 nia.ia. d. ii’innaginai j\ e and unjind I lie cri- 

lieisio tutdirac^s all as[iects of the admaiistrativo system— the method of 
reel cd oient , the ])a\ and iiro' ;'eld^> of llie hn'orne-tax OHieei’s, (as (lie\ have 
nil on the (jUaliiv ol tin materia! selected), th * pns'-mt seop'‘ an. period 
,f \, f Oiruuns, the arraiirtenie it of work in the Ineome-iax Olnees t)ie 

ni-hi'J end manner m which lneom(‘-ta\ Olllcers t‘\eT-eisc’ their discietion and 
till h’ powders, and the .atriliuh' of the Offieers c»f the I )epart'in''nt towards tihe 
nulihm Fven after making due allowance for ''xaeia ration of hmgu.igiu > ^ is 

Miihnt from the replies that a stoaig feeding of distrust and disiuinienf ('xists 
111 the pn'''i(‘ mind against th(‘ admimst i-ation of ineomedax in this eoiuitry. 
So hion en Miat f( ('h'ng ])e"sids, various types and forms o»‘ I'vasion ai\ likelv 
lo thrive, W'e liave, nuna fore, iliought il- neeessarv to examini' the dilfenmt 

asjieels of ad mi : hsti at ion in some detail We hav(‘ earofnlly eonsderin] the 

many saig' estions made to ns lioth in v’’dting and during interviews; wc eon- 
snited the Ih-deration of (la/adted Oflice-s of the Tneomi'-tnx I)e[)artnient and 
two ( tiler illied associations ; w'o wmre anxious to have the views of tlie Central 
Foard of nevenue; hut, the [leriod of oin deliherations evidently coinehdf’d wdth 
a paH’ ilarly heav\ spell of work in th(‘ Board’s (.thee and we wttc unable 

to ohtahm'llie benefit of their comments and advice 

;-r'H vH neon u‘.- 1 ax was introdueial in India in th(' 19th century by Act 
XXXTI of J 860 . It was ndrTiinister(‘d through the Provincial macliinerv for 
re\(‘mie. until the IneoTne-tax Act, 1922, created a S(‘parate admm'sLration 
for th{* p(*rformane(‘ (^)f duties under lliaT Act. Facu pnoi* to 1922 in some 
P"ovine(‘s notahl\ iii Bonihay Fity jn'd (hiliaitta. Incorni^-tax wua.s adminis- 
teied tlirongli a distinct d(‘partm(‘nt under a (V)l]eelor of Income-tax, vvhr. fun«‘ 
tinned howfw'cr as a liraneh of and under tin* (‘onl.rol of, tlu^ local n^aunie 
"Kiii'inislrat^)!! As th.(* Income-tax Administration thus griwv out of tlu' 
})rov nci'ti rt'Vf'nne maehimnw , the first recnnt.ment \inder the 1922 Act w.as 
inahdy h-oni sneli ]ev(‘niu‘ ])ersonne]. as had been associated witli Uie asst'ss 
iiK'nt. a u' cn]le(‘jion of fncome-ta^: in rsach Provinct^ The pay and eondiLions 
f)l sevv'ce n’erc mod(dh'd also on the local reveinu* administration in each 
I'vovincg' Then'foro. the sealt's of ])uv rf'cc'n’rd by Ineonu'Tax Oftica's in tlu‘ 
ditTeivnt p'-OA'inces witc* not uniform nor was th(' method of reernit mimt In 
some P’’ovinc'--, th(‘ first batch of Tncona^-tnx f)flicf‘rs wa^-’ rlra\\'n from the 
ProviiK'tii Di'pnty Follectors In j)lacps like Brnnbay. wdiere a niadfais of 
Income lax stafl' exist«'d, it was Rtnaigthem‘d m the vir-on, '.."'a h-s r g. 
liu'omelax Ofheia's. Bvaininers, Tns])e F)rs, etc. hy promoting rev^aini' officials 
<!jv’il'l' for a f.n )int nua't to tlio«^e grades on the strength of tiieir expiaa'ence 
or sm’V!(-e. Fvcigit the TiicoTTie-hix Officers tlie rc'st w’eri' non-ga/.etted officers, 
wia^ Indpcd tlu' Income-tfix Offic'ers ('ither in (‘xamining accounts yimdiiced by 
tie assc-sies or in making outside irirpiiries about the sources and the amounts 
t)f inconii' eai’Ufal hv them. In the mofnssil areas, tht^ scales of pav of th(‘, 
non cM'/rtb'd e\('cnt:ve snbordinatf's wa*re similar to thos(‘ of Brovincial 
Taln ildar-’ or Mamlnfdars; hnf in the cities of Bornha,y and Calcntta, the pay 
of the posts waas higher. Direct recrnitnumt in th(‘, two major Provinces of 
Bf.mbav and Bengal wais first made to the grades of Examiners, Insriectors or 
Assi^-’tant Income-tax Officer and not as Income-tax’- Officers, nresnmably 
because the nssessnumt wwk in the tw^o cities of Bombay and Calcutta being 
of a specially com])licated nature, nrevious long training w’as considered essen- 
tial. The pay of these posts of Examiners and Inspectors was fairly high, 
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i ( iiig Ks. — 1 >() 0 . TJiti Commissioners were, therefore, able to get men 

iiigli ^cjictomic qualifications, e.g,, K.A., F. 8 .A.A., Barrister-at-Law, and 
Ijkw ov Comini'rce Cirraduates of both IiicUan and British Universities to fill 
t]i(‘be posts in these Br()viiices. In other Provinces, particularly in thci U.P., 
rei ruitincnt was made by the Coninussioi:er of income-tax ironi anioj: 3 ig 3 'oung 
men with high academic qualifications direct to the cadre of Income-tax Officers. 
This difference in lecruitrnent according to which persons with similar qualifica- 
' ,]v)Us startt‘d in one l^iovince in (lie uon-gazef,ted grade while \u another Pro- 
M 'ep, they entered the ga;iefted ranks has iiitrodiiee.d A'arioiis ineqiia- 

ii'.it's to ^^'hic]I shall revert later. 

HrA). Although nijdia- the Act of 1922, the Income-tax iJeparlmeiit camti 
uiidei’ the direct control of the Ccmiral Board of Revenue functioning as a. 
Bi'nhch ef the Finani-e Department of the (Tovcrnment of India, not only the 
leetuitmenf of Income-tax Olficers hut also tlu' aj)pointments of Assistant 
CoinmissioiK'rrt continued to be made on a provincial basis. These apiKiint- 
poiiii-inv.nD wrac made by the Commissioners frf Incoqaie-tax whose 
pf-wt'Tv; ni respeei of such reeruitinent weie imrestricied . except for 

1 h(^ nominal apyirfival of the local Go\eTmiu‘nt, which acted in this 

niaticj’ as agent of the Government of India. Consequently, there was 

IK; niterchange of officers from one Province to another, whether in the 
glade of Income-tax Gtffcers or in tlio grade of Assistant Commissioners; 
c\iii in the (^ase of C'oininissioners, such provinoiai transfers were very rare. 
(Iradualh, the Central Board of Revemno introduced measures to hrhig in 

liii'iormity of ])ay, pros])eots and eonditfons of service among the different 
branches of the administration and tliis movement gained momentum, parti- 
cularly ;)fter the Ayers Committee Report of 1936, Income-tax Service is 
an All India or (^iifral Scrvici* with uniform scales of pay tor tlu' differiuit 
c'n'stituent cadres. In RMT), Mr. Jv. R. K. Menon, the tlu'u Din'ctor of 
Inspection nndor th(' Central Board of Revemie w’as disputed h\ the Board to 
r(‘oig;ausi‘ tlic Dcj)artrnent and the Department as it is now wa 3 rking is trying 
to \\^.>rk' up to th(' scheme which he formulated after considering the normal 
an.uial oi’lpnt ( \'])eeted from thf* Doparfmemt and thv'* arrears of work aceinrm- 

Iriud at tiu' ('ah of his inquiry The standards of w’ork on wliicdi his proposals 

\\ cro made litave virtnally been accepted by Government. One ft'ict which 
Mr ]\fenon'R inquiry jjroughl out prominently w’as that the Department has 
been undt r-staffed lieavily in all ranks, jiarticnlarly in ihi‘ rank of Tiiecane-tax 
Officers. 1 he deficiency was jx'rhayis the greatest in heavy charges like 
Jh-mhav To meet the defieienev, a few selections waTc made to Class ' I 
Service, tliroiigh the Federal Public Service Commission, and, in addition, spe- 
f ic] recruitment was made to Grade III of nearly 200 officers who are now 
under training Even so, the arrears have been accumulating 

360. Cadre of Income-tax Officers. — This Cadre is at ])resent divided into 
tlne^ Grades — 

(dass T, Grade I, 

Class I, Grade 71 and 
Class ir, Grade III. 

Otiicers in Class T, Grade TI, are either directly recruited, on the results of 
the E.P.R.G. Examination for All- India Services or are promotc'd from Grade 
Til, in the proportion of 80:20 for future vacancies. The direct recruits and 
those promoted, unless the latter have already acquired the qualification, have 
to appear for a di'partmeutal test and to undergo training before they can be 
coi]ffrmed. Appointments to Class T, Grade T, are made by promotion from 
Tbade IT except where Grade TIT Officers are directly promoted on the 
sfrength of their efficienci' and past record. Appointments to Grade Ilf are 
usually made from the subordinate non-gazetted ranks. Every Income-tax 
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Ufiticer, to whatever grade he belougs, has to pass the departmental examiua- 
tioJi, which is identical for both the gazetted and non- gazetted ranks, the 
percentage of marks to be secured being lower in the case ot the latter than in 
the case of the former. The grades of i^ay as i ecopiineiided by the Central 
Pay Commission for tlie gazetted cadres arc as umler: — 

i. Clack) 1 . K.-,. 000 40 iooo JOOO ) OjO -lOiiO- 110^- il00-J150. 

Clans 1, Grado ti Ks .‘iaO 3.»0 .{SO 380 .‘{0 oOO-KB - 30 770 — 40 — 850. 

Class I, Giacie 111 . Ils. :i7.7 500-Kii 30 ()r>0~kB 30- SOO. 

Some time ago, the Central iioard of IJevenue camc‘ to the conclusion that 
liie system oJ Pjxaminers of Accounts helping the Iii ionie-tf^x Orticers to arrive 
at tlie taxable income should be aliolished, and*^to\vards this s iul such of the 
r'xaminers as were either qualihed bj^ th<‘ 1 >ei)artmeiitai hlxammation fir were 
otherwise suitable, were promoted hs Ineomo-tnx Olacers and to bring about 
this changtover, the number of posts of Jne.pme-tax Otlicers w\as increased in 
till' proportion of two Oi-ade ill Income tax Ollict'r s pests to three ])Osts of 
J'.xaminers. Tlit^ gi-adi' of Examinei's stands, tliendore, practically abolished 
except for some special posts or where the present incumbents nre unsuited 
tor promotion to the grade of Income-tax Olheers. Thc‘ Income-tax Officer is 
non assisted only by Inspectors whose woik is to collect information pertain- 
uii^ to assessments. 

.‘kjl. Assistant Commissioners are appointed by promotion from the ranks 
or Income-tax Offuajrs except in tlic few instance's where mei.'bers of the l.C.S. 
yMie }ip])ointc'(l to thesi' yiosts prior to 19‘10 or membei’s of tlie ‘Pool' cadre 
have .been a])poii i ted since'. Until Assistaiit ( 'onnnissioners ' chiTi’ges 

ni()>-tl_\ corresponded to th(' lievenne C/onnnissioiu'rs ’ divisions in tihe Provinces 
and they Jiot only supervisi'd tli(' administrat ion of fhi', different Inc.ome-tax 

()|tu'('s yyiilnn tliosr divisions i;iit> also heard ay^peals^ against tin* assessment 

ovd(*r.'. of (lie IncoiiM^-tax (M'tuters yyitlnn tb(*ir pirisdictions. There were two 

^laics of pay lor Assistant Coinmissioiu'is creai-cd nndc'r th(', 1022 Act. The 

ordinary scale .oi fiay was Ils. 1,000 — 100 I.-IOO, hnt foi* Assistanli Commis- 
sioners in i.h(* cities of lionihay and (’aleutta ii yvas Us 1,500 — -100 — 2,000 
In or about 1027, tin' nuiubor of Assistant Commissioners for the cities of 
lioinbay and Calcutta v\as increased l‘»'om I to 2 and the grade pf Us. 1,5(K) — 
ln(i — 2,O0(» yvas aholislifd, but the Assistant ( Vimmissionors in those cities 
yv(»re remunerah'd by a Sfiocial }\ay of Es 250 Tb'^ Ayi'rs Coinmitteo 
1 C'a <nun(indcd that tht'* functions of the Assistant Commissioners should bo 
dGided into appellate and administrative or inspecting. Appellate work was 
cnfrii^ed to the Ayipellate Assistant ( ^orniniss'oners who were to have no 

adpninistrativi’ functions but onI\' lu'ar and deeid ' apneaU “l-hnl -‘a’'-!^' U> them 
acrainst assessment orders, pass(*d by Tncomo-fax Officers. The other duties of 
Assisttmt Conimissioners were to be performed bv Tnsyjocting Assistant Oom- 
nii’ssioners w'hose functions w’ere administrative and advisory. This recom- 
mendation regarding the hifiircatioTT of duties lietwoen Assistant Commissioners 
was given effect to on the passing of the Act of 10^10 A post of Direcotr of 
hispeetion was also created, with the object that the Director of Inspection 
should he available to advise the Central Board of Eevenne on matters relating 
to accounts and to inspect the work of Assistant Commissioners auvd of Income- 
ax'" Officers, particularlv with rc'gard to the use and valuation of accounts of 
^issessees examined by them. The first Director of Inspection accordingly visit- 
*ed the provincial centres in pursuance of this object. Tie yvas given the 
status of a Commissioner. 

,%2. The r^animissioners of Income-tax are the provincial heads of Income- 
tax administration and prior to 1930 were recruited either from the l.C.S. 
or from the cadre of Assistant Commissioners of Income-tax. A member of 
the l.C.S. appointed to the ]»ost of Commissioner of Income-tax started on 
ca pay of Es. 2,250 whatever his own pay might have been in his grade and 
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rose to Rs. 2,750 by annual increments of Rs. 100 and, if posted to the cities 
of Calcutta and Bombay, received a Special Pay of Rs. 250. Other Commis- 
sioners were on tlie scale of Rs 2,(X)0 — 100 — 2,500, with ^ Special Pay of 
Rs. 250 at Bombay and Calcutta. Tip 1o 1915, the number of Commissioiier- 
shij)s was only six, of which not more than three at any time (and ()fLe:i they 
W()re less) w'cre held by nioml)ers of the T.C.S. . Shici' 1930, I’ecruitmenl to 
Coinmissionerships is mtide ]rartly I'V promotion f)T>m AssisUmt Commissioiiers 
of the De])artment and partly from officers of the Conmaa'ce and Kuiance 
Be])a]'tmenl ‘Pool' of Officei’s. four Coirimissiouershij)s were res'a-v d for 
jiiembers of tlj(‘ ‘Poof; but in recent years it lias not been found possilde to 
i*eacdi that number. In 1915, the number of Commissioners of lneom(‘-tax was 
raised to 13 for the wliole op India by llie division of the f^rade of (Commis- 
sioners into (Trade J and (Trade II. Tdve of the posts of (Tommissioner were 
classed as (Trade I posts and the rest were Crade II posts. The /Trade [ posts 
carried tlie J)a^ of l^fs. 2,000-- 100 — 2,500 and the (irade IT jtosts were allowed 
only Rs. 300 more than their cjrnde pay as '\ss’stant CommissioniTS. The post 
of 'Oirector of Inspection w'as classed as (trade I (Corninissionership and a few 
posts w^ore created in the Hoard’s office (*arrynig tli^ ])ay of (Trade fl Com- 
missioner. Th(* scales of i)ay as revis(‘d under the i-econirnendation of the 
Central Pay Commission are Rs. 1,800 — 100 — 2,000 for senior Comiriissioni'rs 
and Rs. 1,300 — 00 — 1,(T00 for junior Commissioners. 

363. Roughly, th(' Income-iax Oefiartnicnt at present is manned in the 
Gazetted ranks in the Provinces as under: — 
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49 
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24 
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103 
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In specters .... 

1 72 
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The Central Pay Commission has recognised that from the point of view of 
revenue, the Income-tax lTe])artment is now' the most important one (page 
]50),jind under its rccommeiuhition the scale oi pay for fiuaim -tax OClicers 
is to he on par wdtli that of the other x\l!-ludia Sirvices. Class 1 Income- 
tax (Officers, Assistant Commissioners and Commissioners are now' eligible 
for transfer all over India and in fact TJit<U'-]>rovjncial transfer are being effected, 
partwularly of Commissioners and Assistant Commissioners. 

364. The present method of recruitment of Income-tax Officers was thus 
evolved out of a (]uarter of century of experiment and experienc(\ Evem so, 
it has been criticised in all the replies that we have received to onr Quesiionnaire 
on the ground that it has failed t-o secure the right type of men for the technical 
duties which the Officers have to perform in the Income-tax Department. It 
iaa, therefore, been suggested that the method of recruitment should he changed 
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and should be different from that of other Central Oovernment Bervicea, and 
that to attract men of integrity and with qualifications suited to the needs of 
Income-tax Service, the scales of pay offered to them should be higher tlian at 
present. One reply states: 

V.Psychological complexes induced by distinctions such as recruitment 
through F. P. S. C. has had an undesirable effect on the behaviour of the 
Income-tax Officers”. 

The Bengal Chamber of Commerce has said "men with the requisite initial 
ability will not be attracted to the Service on the present level of salaries, for 
tlie income-tax section suffers from a particularly acute competition ironi 
private sources of (imjiloyrnent and the eomplcxitfes of the Uixation system 
create a demand for skilled and trained men”. Others ])rofer, according 
, their professions, Law Graduates or H. As- and one, the Editor of the Tncoine- 
t;ix Gazette, would like tfic n-iTuitment ext- nded to Incninc-tax pr:ictition(M> 
of 12 years’ standing. Anotlier suggestion is that the recniitnanit may continue 
to be made from Graduates of high qualifications, but the recruits should b(‘ 
given a training in accountancy and should also b<‘ wiade to study for one year 
dn a Law Collegt*. A few would extend the fic;ld of recruitment to business 
hons(*s ant^ suggest that suitable young nnai who have had training in these 
offices should he recruited to the Tneome-tax Department. Not an inconsi- 
derable part of the reph’es would revert to the old system of initial recruitment 
in the grade of Examiner# ^nd through that grade to the Grades of Income - 
fax Officers. All are. howler, unanimous in stating that the recruitment 
must be made from first class men with character and that these men, once 
recruited and properly trained, should have in the Departmerit itself prospects 
which will keep them satisfied throughout the period of their service. All are 
equally insistent that promotions to the higher grades of the Incomle-tax Servicti 
should be on merit from the members of that Service; but, if men from other 
Departments are to be taken, they suggest that they should be recruited com- 
paratively young, should be given full training in the Department before tiiey 
are appointed to the higher posts and should not be allowed to leave the 
Department after they have hod training and experience in the Department. 

365. The proposal that the initial direct recruitment to Income-tax Service 
should be made througli the cadre of Examiners has to bo considered apart 
from the necessity for sueh a cadre. We have discussed the latter question 
later in this Report (see paragraph 412), We are not in favour of the proposal 
that Income-tax Officers should be recruited first as Examiners. Whatever 
advantage this suggestion might have from the point of view of training and 
experience, it has the great disadvantage that recruitment at the non-gazetted 
stage will not attract that class of persons of ability and integrity and also of 
mental equipment, from which it is necessary, as we have said later, that 
Income-tax Officers should be drawn. 

366. For a like reason, recruitment from employees in business houses must 
be ruled out. If they are to be recruited for their practical experience of the 
rules of business, they can come in only at a late age. Secondly, the experi- 
ence of one business may not be useful for another and one man cannot collect 
expert knowledge of the methods of accounting followed by different trades and 
professions within a short time. Thirdly, that impersonal outlook on assessees 
which is a primary pre-requisite for a successful Incx>me-tax Officer cannot be* 
expected in recruits of this class. 

367. The suggestion that Income-tax Officers should be*, primarily reciuited 
from the ranks of R.As. has also certain drawbacks. The mere passing of the 
examination of Registered Accountants can at best give the candidate a know- 
ledtje of accountancy which some University Examinations, particularly the 
B.Com. Examination, can also supply. An R.A. has only this advantage over 
a Commerce Graduate that he acquires also practical knowledge of accountancj 
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(luring his pt^riod of apprenticeship in well-estabKrhed and reputed firms of 
accountants. If this experience is to be of practical use, it cannot stop with 
only the appt’enticeship period; and, if larger experience is to be sought, the 
recruit would have passed tlie age l.init prescribed for admissxon to Government 
oervice. Iiirther, Government may have 'to he satisfied with only second rat‘*. 
men, as really capable men may not h(». attracted by the scale of pay offered 
in the lucorne-tax Service and, if attracu'd for a time, the attraction wdll fade 
with the years as they come to notice the lucrative returns that pr.vate practice 
offers. 

368. We would, tluTeforc, })refer some methcnl of recriiitmeni, which will 
bring in the right type of men both in character and mental equipment at tin* 
right age and for the rest rely upon giving them. a good and adequate training. 
It is obvious that an Income-tax (Mlicer must possess a high standard of abibty, 
mental alertness, tact and patience. While* the knowledge of law and 
accounts may be of great value in his equipment, a more important qualificatipn 
is a high standard of integrity and character. A mentally alert person will not 
find it difficult with some training to adjust himself to the duties he may b(^ 
called upon to perform, and, if endowed with perseverence and patience, he 
can in due course master the intricacies of accounts of law, required for the 
efficient discharge of his duties. 

1 369. For lack of a better substitute, wc would therefore prefer the eonti 
nuance of the system of direct recruitment through the F.P.S.C. as the most 
suitable in the present circuinsianees. ^Ihe choice of subjects prescribed for the 
F.^^^S.G. Examinat.on gives a wide scope for general intelligtiuee and one who 
answers that test satisfactorily should be able, with due training, to acquire 
the other qualifications in pnn^tical accountancy and law, after recruitment to 
the Income-tax Service. 

370. It was suggested to us, to avoid possible misfits, that a special exami- 
nation nr^ht be held by the K P.S.C. for reeriiitment to the Indian Income- 
tax Service. W^e see no advantage in sucli a separate examination. A separate 
test may not be very attractive bvaiause (i) it will limit the reerniis to only 
one class of Service and (ii) it may not have the same prestige as an exami- 
nation which has all along been associated with recruitment to All-lndia 
Services. We would, however, add tliat, if possible, some concessions uiiglit 
be made in such recruitment in favour of the special qualifications reqii red 
for employment to Jucnnie-tax Service. If Accountancy and Law ar(} i.ot 
already included in the subjects that a candidate can offer for the F.P.S.G 
Examination, we suggest that they may be introduced for the purpose's of the 
All-India test. To encourage candidates who have acejuired a knowledge of 
law or experince in accountancy training to take this examination, a higher 
age limit may be allowed to such candidates to t'nable them to acquire the 
requisite qualifications and experi *iic*e 

371. It is inherent in any system of recruitment which is made on an All- 
India basis that it cannot always conform to tht' language requin'inont^ of ell 
the Provinces it caters for. The direct selections made to the Income-tax 
Department during the last two years for vacancies both in Class I and Class 
II, have failed to secure an adequate riumber of probationers in some languags 
groups while there was a surplus in other language groups. Consequently, ir. 
some Provinces, tlie recruits have had to be trained in the local language, before 
they could be placed on assessment, work. Many (*riti('.s of the present recruit 
meiit system have therefore attacked it on this, among other grounds, and have ^ 
argued that such recruits cannot be expected to malce good Income-tax Officers, < 
as their unfamiliarity with the local language would operate as a handicap 
, against local contacts' and would also prevent them from entering into the spirit 
of the accounts written in an unfamiliar lamiuago. Th's handicap, it has been 
said, is likely to be felt more acutely, if linguistic provinces are established 
and \he Universitv or Court, languages come to differ from Province to Province 
We do not consider this objection insuperable. If tlie English language could 
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be ieamt and accounts in that language could be appreciated fully, therb is no 
reason why an Indian language should be found to be more intractable. Income- 
tax Officers even in Class I are not generally transferred from one Troviuce to 
another; secondly, the commercial languages are only a few which are to be 
found in every Province. The language obstacle may, however, operate against 
^ local contacts for soniv period, bur given a fairly long period, even this obstacdi 
will be overcome s-iecessfullv To cbviate this time lag, we would suggest tlui 
in the posting of recruits to Class I vacancies, the language of the recruits shoulc 
be given weight, as far as possible. « 

372. In passing we wish to emphasize the danger of devoting attention ex- 
clusively to the importance of the gazetted ranks oi the Service. The non- 
gazetted ranks *of the Income-tax Department require men of as high talent and 

pfntegrity. We think that with a view te securing talented men even for the 
non-gazettod ranks and to ensuring their efficiency and contentment, provision 
must be made foi- the recruitment to a certain number of vacancies by promotion 
from the non-gazetted ranks. The proportion of recruitment from the lower 
^ubordinat-es may be Jrd of the total vacancies in each year and such promotion 
^should be made not on seniority only but more on merit combined with seniority. 
We would recommend that the promotees from the ranks, although eligible 
finally for selection ’to Class I Service, should he first promoted fairly young 
to Class II Service where they should be truki for a few years as Income-tax 
Officers and then taken to Glass 1 Service and in this latter selection age should 
not oiperate as a bar provided the qualifications of ability and integrity are 
fulfilled. We would also recommend that once a ])orson is promoted to Class I 
Service, no distinction should be permitted to he made on account of the method 
of his recruitment in his future prospects and promotion. This is the rule in 
other Services like the Indian Audit and Accounts Service, where the highest 
posts liave, in some instances, been hold by men promoted from the ministerial 
grades. In order to make the Service attractive, it is necessary to provide 
chances of promotion, and (‘iiioluments which will rise steadily with the length 
of service. This can b(‘ achieved by making the junior grade smaDer than the 
senior grade, thus giving a larger scope for })romotion, and by adding to the) 
present number of posts on higher scales of pay. We have already recommend | 
in paragraph 314 above that the ])crmission given to the Commissioner under 
section 5(5) of the Income-tax Act to confer on Inspecting Assistant Commis- 
sioners the power to assess in specified cases should be freely exercised. This 
will have the double advantage (i) of utilising in really complex ’and irnportan 
assessments the skill and experience of senior officers, and (ii) of improving th 
chances of promotion of Income-tax Officers, as tlv'sc posts will be additions t 
Inspecting Assistant Commissioner’s normal cadre and vill virtually be Selec 
tion Grade appointments to the cadre of the Income-tax Officers. 

373. As riglitly stated l)y the Bengal Chamber of Commeice, in their reply 
the Income-tax Service “suffers from a particularly acute competition frfun 
private sources”, and the evidence for this is to be seen in the number of men, 
with experience of the Department, who have found for themselves well-paid 
jobs in private employment. There was already a tendency even prior to the 
W’ar, for young men to n'sien from tlu' Tneome'tax Df’partinent on account o' 
better prospects outside. This tendency increased during the })eriod of the 
War and has not ceased even now The number of resignations, ■[)articiilarly 

j from among the better equipped Officers during the War, was fairly large, con- 
sidering the then strength of the cadre. That after resignation those persons 
have been earning very well either in private practice or in private employment 
has added to the t(‘mptation to others We consider a divided loyalty among 
this class of Oovernm(mt servants a potential danger to Gfwei’iunent revemi 
and were sorry to find at many of the places, wh’ch wo visited during this year, 
a widely spread feeling of discontent, dissatisfaction and frustration in the 
service. We, therefore, thought it desirable to invite representatives of the 
All-India Federation of Income-tax Gazetted Services Association and two 
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other allied Aseociations to New Delhi to give us their views. From what we 
heard from them and from what we from the replies to our Questionnaire, 
we feel satisfied that there still exists a strong imder-current of ^ssatisfaction 
in all grades of the Service owing to different causes. While the grievance 
appears to be universal that too much work is placed on too few persons, and 
that confirmations in aU ranks are taking place at almost snail-like pace, the 
Gazetted Officers feel aggrieved at what they consider to be invidious distinc- 
tions against Income-tax Service in certain respects although itds now an All- 
India Service. Thus, it is considered by them to be a reflection on their ability 
and capacity that the seniormost posts of Commissioner are reserved to Tool’ 
Officers, and that there should be at present only one member of the Income-tax 
^Service in the Tool’ Cadre. They aho feel aggrieved at certaui distinctions 
made to their disadvantage in the matter of travelling allowances, at the lack 
of proper facilities for work and of proper appreciation of work. Besides these 
general grievances, there were also special grievances with some of which we 
shall deal later. 

374. We cannot, without further information, express any opinion on all the 
matters represented to us; but we have no hesitation in recommending that 
Government should remove all causes of discontent on the score of invidious 
distinctions, if any, and should assure by word as well as by deed that the 
members of the Income-tax Service will be eligible for the highest posts in 
that Service and that if reservations are made for posts in their service for 
persons from tiae Tool’ Cadre, they will be compensated for such reservations 
by a corresponding number of posts in the Tool’ Cadre for the Income-tax 
Service. Having regard to the present method of recruitment to the Income- 
tax Service, Such assurance should not be difficult. If larger numbers than 
heretofore are recruited from the Income-tax Service, Class I, to the Tool’ 
Cadre, we feel sure that the feeling of inferiority, which seems to weigh on 
the minds of the Gazetted Officers of the Department at present, will be greatly 
assuaged. 

As the method of recruitment of Income-tax Officers was not till recently 
uniform in all the Provinces, the attempt to weld aall the different scales of pay 
and prospects into one all-India scale has created certain inequalities and hard- 
ships, which were explained to us by the representatives of the Federation. 
Some of them, we think, are remediable and there should be no delay in 
remedying them. The Income-tax Officer is the linchpin of one of the most 
important and lucrative branches of the administration. He is expected to 
peHorm a difficult task with fairness and with justice to both the State and 
the public. To give justice, he must receive justice and also feel that he is 
receiving it. We, therefore, recommend that Government should treat with 
sympathy the grievances of the Department as they are brought to the notice 
of Government. 

, 375. One of the grievances of the Gazetted Officers is the distinction mad(y 
against the Income-tax Service, Class I, by the Finance Department with 
regard to T.A. Eules. While in most, if not all other. Class I Services, officers 
are allowed 1st Class fare, irrespective of pay, in the case of Income-tax 
Service, Class I, an officer is denied similar privilege until he reaches a certain 
point in his pay scale. This distinction is probably due to the fact that 
Income-tax Service, Class I, being a new service in that Class, is not included 
jin the Annexure to F.E. 17. But, if a new entrant in an old Service is not 
.debarred from the privilege it is not clear why a new service should be excluded. 
If there are obstacles, we think they should be made to yield to considerations 
of fairness. There are also other sound reasons to recommend the proposal 
viz., that the Income-tax Officer carries confidential records when he -goes on 
tour. 

876. A more important grievance, which is shared at present b^y all rante 
of the Service is the delay in confirmations. We were told that at least in 
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one instance an Inoome-taz Officer has been officiating for 14 years and 9 months 
and is still unconfirmed and there are many persona in the Department with 
5 years to ot officiating service who are still unconfirmed r The present 

position regn^ng the sanctioned etrengUi, the normal strength and the per< 
xnanent strength is stated to be as iinder: — 



Sanctioned 

Normal 

Permanent strength 


strength. 

strength. 

up to which con- 
firmatiouN can be 
mode. 

Asaiatiuit CommiSHionorfl 

74 

46 

33 

I.T.Oh, Grade I 

192 

144 

119 

I.T.Os, Grade II 

182 

131 

107 

I.T.Oa, Grade III 

326 

277 

209 


As the figures in the first column relating to Sanctioned Strength mighi 
include a provision for arrears work, we may compare the normal strength with 
the permanent strength. The disparity between the two sets of figures is suffi- 
cient testimony to the genuineness of the complaint of the Federation, but 
the actual position of confirmations, we are informed, is oven worse than that- 
disclosed by the figures, because a number of permanent posts are also not 
filled up substantively on account of the incumbents of those posts officiating 
in the higher grades. We are told that the sudden expansion of the Depart- 
ment, the high level of arrears of work and the recent reorganisation of the 
Department have delayed action with regard to confirmation of officers; but 
the main hurdle appears to be the difficulty experienced in determining the 
minimum strength of each cadre to which the permanent strength is to be 
revised. The war has been ojver now for over three years and wdth it dis- 
appeared the main uncertain factor for framing an estimate of the size of 
normal work. 1947 introduced other complications, but they can hardly 
justify the holding up of even an estimate. We think that a stable quantum 
of assessment wprk for the country is not difficult to arrive at if a rapid survey 
is undertaken and help is taken of Commissioners’ old records. While the 
search is being carried on for a stable minimum, arrears are increasing, which 
is indicative of a lack of confidence and enthusiasm among the Service, and 
also of inadequacy of the staff. There appears to be no reason to wiut for 
another estimate of a stable minimum. Even if the present strength is found 
excessive latc^r, the inevitable retirements in the next few years will give an 
opportunity to correct the estimate. A quick and fair decision on confirma- 
tions will give satisfaction which, we feel, will be reflected in better output 
We have stresRt>d this point of confirmation deliberately because it affects all 
the cadres in the DepJirtment — Assistant Commissioners, Income-tax Officers 
Inspectors, Sux)erintendentK and Clerks. We think that a grievanee like this 
-which runs through all the ranks, is fraught with' danger to the morale anci 
efficiency of the Department and deserves, therefore, priority for considera- 
tion over other grievances. 

I?7. Another aspect of this question of con firm at ions which was brought 
to our notice by tlie Federaton was the method followed in effecting confirma- 
tion. It was said that, in recent confirmations, some Assistfiiit Commissioners 
were confirmed who were appointed as late as I9v4, in preference to others, 
who had been appointed as far back as 1941. One reason « was said to be the 
"comparative superiority of the rf'cord of the confirmed Assistant Commissioners 
•over that of those passed over; a second reason mentioned was that the seniority 
between the Assistant Commissioners at the time of confirmation was not 
determined from the date of entry into that cadre but occording to the period 
of service in the cadre of Income-tax Officers, on the ground that promotions 
to posts of A.C. having been made in the past accordii^ to provincial require- 
ments, in some Provinces comparatively junior Income-tax Officers came to be 
promoted earlier than their more senior counterparts in other Provinces. While 
these local considerations were considered in one class of confirmations, it 
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was complained that they were ignored for the purpose of determining seniority 
in another group of the same Class I Service. Thus, in Bombay and Bengal, 
recruitmeiji was originally made at the stage of Examijierg directly to 

the Gazetted Cadre unlike in other Provinces. By comngion^^nsent the 
^ilxdDiiiiers relieved I.T.O.s. of considerable part ol their assessment duties 
satisfactorily and the Examiners were meant to be promoted as LT.Os. Yet 
ii- Iht all-India seniority of J.T.Os. the service in the grade of Examiners is 
not taken into account, it being non-gazetted. Therefore, an anomaly like 
the fallowing results: If an I.T.O., say in Bombay or Calcutta, who entered 
s^Tvice in the Income-tax Department in 1923 as an Examiner became an I.T.O. 
in 1932, and was promoted as A.C. in 1942, he will at the time of confirmation , 
in the grade of A.C. rank as a junior to an A.C. from the United Provinces, 
because the latter entered directly as an Income-tax Officer in 1928, althoughjj 
he was appointed to the A.C.’s cadre only in 1944. This lack of uniformity 
an(f difference in treatment betw^ecn one class of officer and another is causing 
considerable discontent in the rank and file of the Income-tax Department. It 
is not obvious to us why when a person who has been appointed as an A.C. ' 

and is thought fit to continue in that grade should be passed over at the time 

f>f coi'.firmation by another whose record is not appreeiaWy better than his 
record. We think that if the continuance of a person in a certain post is not 
considered prejudicial to public interest, it will not be prejud.cial to the same 
interest to confirm him in that post after sufficient time. To retain him with- 
out confirmation, if found unfit, only puts a num in a place he does not deserve; 
it ])roiiioks in efficiency and it pnwents a more capable man from being pro- 
moted in his place. ^“^Thiis, the loss to the Department is manifold. The way 
the criterion of length of service is a;j>plied also ayipears to us to be inequ table. 

I We think that, if ]jast. service is to be treated in one way for one cadre, it is 

but fair that it should not be treated differently in rmother carde. While we 

see that there is force in the request made by the I.T.Os. from Bombay and 
Bengal that, as Examiners were virtually probationary I.T.Os., a proportion 
at least, if not the whole, of their service in that cadre should he coimted for 
seniority, arid although we would wish the grievance remedied, wt are not 
making any specific recommendation on the matter only boon use we have had 
no time to ascertain other views on the subject nor the reactions of those wffio 
are likely to be prejudicially affected, if the claim was accepted. 

378. Some officers have complained of the designation Grad^ III as applied 
to them. They would prefer Grade III Officers to be known as Class^ II 
Officers without mentiouhig the Grade. The objection is rais(‘d probably by 
senior officers who think that Grado TII marks them out as inferior to Grade 
IT which is generally cornjiosed of young men. We have no comments to 
make on this ci>mplaint, which is of a psychological character. 

379. Another widely made complaint is that, owing to a deficieucv cf Class 
[ officers, particularly in Grade I, a vast majority of Tnoome-t* y Officers in 
.Irade III are being nvule to do the work wffiich woqld ordinarily be allotted 
:o Grade I or Grnde IT officers but with no additional remunerarion t' them.^ 
Wq find on enquiry that there is considerable truth in this complaint. We^ 
have known of a number of posts in the E.P.T. Circles, the Company Circles 
and in Special Circles being held by Grade III officers in charges which in 
KOiTip cases yield a very Ini-ge revenue and yet no special remuner:,tiou is paidQ 
to the officers holding them. One of our Authorised Officials at AKmedabad, ^ 
who, even before being deputed to our work, was considered sc reliable thai 
he was, placed in charge of some of the most important assessments, is still an 
officer in Grade ITT. Wo agree with the following view expressed by the 
Central Pay Commission ir their Keport (page 140): “But it will not be 
proper to post any person to duty usually pertaining to the senior service and 
yet pay him only on Class II basis’*. The Central Pay Commission seem l(> 
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have acquiesced in the continuation of Class II Service in the l.T.O. grade 
only on the assurance that Grade III officers are generally posted only to the 
least important charges, or used to assist senior officers (see pp. 151-52 of the 
Pay*'CouimisBion Report). If the Government cannot find a sufficient number 
of Class I officers and are compelled to use Class II ones in then places, the 
proper course is either to appoint the Class II officers to Class I loniporarily or 
to remunerate such C lass 1 1 officers by additional payment f:)r do?ng more 
in-portant work. 

IW. According anuthei* complaint, which has been voiced by both 
officials and iion-officials, n number of persons have of late been taken into the 
Department from other Departments either from the I.C.S. or from the 

Dinsnce & Commerce IH'partments’ Cadre of Officers, known as ‘Pool’ officers, 
and it is urged that they are only birds of passage in this Department. Two of 
the seriiormost posis oi Commissioner of Income-tax, viz., of Hombay City 
and of Calrubta C^itv, each carrying a Special Pay of Rs. 250 are reserved 
fjr these ‘^Pool’ officers to the detriment^ of the chances of the ilepartmental 
officers. It has been pnij'ted out that these 'Pool* officers can at best remain 
in ilie. Department only for a short time and, as soon as better prospects are 
ava.lable in other iV^pjiriinents, their services are transferred elsewhere, with 
the result th;it the ixpciience they gain in the Income-tax Department is 

virlually lost not only to the Department but also to the public service. It 

lias, therefore, been suggested to us that, if any recruits are to be taken from 
outside, they should he taken when comparatively young, that they should 
he taken not in the highest grades of the Department but at best as Assistanlf 
Commissioners, that they should not be promoted as Commissioners, until they 
have had a training of at least three to five years as Inspecting Assistant Com- 
missioners and that), after they are promoted as Commissioners they 

should not be allowed to leave" the Denavtment; but that, in order to induce 
them to crintinue inthis Department, Ihey should be remunerated sufficiently 
so as not to suffer thereby in their prospects. We have every sympathy with the 
complaint and with the suggestion mode. In the present set-up, there are only 
two Commissioners of Income-tax who aro from the 'Pool’; but tliey occupy 
the most senior posts in the cadre of Commissioners, viz., Hombay and 
Cahuitta Cities, with only a short experience of the Income-tax Department. 
We do not oppose the system of introducing fresh blood into the Department 
from other Departments of the Central Government. In fact, such transfers 
are to be welcomed as they would introduce into the Department a class of 
officers with tried efficiency and ability. But, even with the best ability, 
specialised knowledge of the kind necessary for efficiency in ihe Income-tax 
Department cannot bp obtained with a few months’ probation in that Depart- 
rnenl. The Law of T’lcome-tax is intricate and complex. The methods of 
accounting practised by essessees are varied and complicated. The problems 
of administration and of law tax even the best brains raised, as they generally 
ate, by persons who are specialists in the different trades and professions. 
Therefore, to stand np to these complexities and intricacies, even an able man 
^ lia.s to put in an apprenticeship sufficiently long to enable him to acquire not 
only general but also s])ecial knowledge of the different probJems of the 
Department. The Commissioner, as the head of the Province, has to issue 
directions to his subordinates on individual points of law and procedure 
referred to him as well ns on matters of general import, except such as are 
issued by the Central Board of Revenue. Unless the Commissioner is fully 
coTiversant with all aspects of the administration of the Act, ho wilj fail to 
exercise adequate check on his subordinates, and to inspire that confidence 
among the asRessees for his judgment and understanding which is necessary 
for the puritv and populnrity of the administration. We. therefor©, strongly 
recommend that in introducing members of the 'Pool* into the Income-tax 
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Dt 3 pariment, it should he made a rule that they must put in not let-s <Lan three 
to five years of act.ve and continuous service as 1. A. Os. before they can be 
cojisidered for appointnient as Commissioners of Income-tax. Secondly, after 
appointment as Conimissioiiers, 'Pool’ officers should not be allowed ordinarily 
to have their services tmnsferreS to other Departments till at least five years 
after iheir first appointment as Commissioners. In order that the prospects 
of promotion of Departmental officers should not be reduced, we would suggest 
that at least two-t birds of the posts of Commissioners should bo reserved for 
members (5f the Income-t.ax Department as their natural u venue of v^-omotion. 

Training of Officers 

381. Under the present machinery of the Indian Income-tax Act, the 
Licome-tax Officer is t)ie only authority who brings on record tho materials 
with reference to which assessments are to be framed. It is on these materials 
that not only the Income-tax Officer’s assessments but also the inspections, 
the appeals and the references to the High Court are-bas^. In the strength 
of the Income-tax Olfi^'cr’s materirds lies the strength of ihe assoHsments and 
any ^ weakness that tiie Income-tax Officer might introduce into the framework 
of his assessments w'eakens the later proceedings right up to the end. In the 
course of his duties the Income-tax Officer has, therefore, to know his charge* 
mside out, know the character and the business activities of all his assesse.es.' 
He must be an expert accountant to get within the short time at hi 5 disposal 
to the essentials of the assessee’s income from the account bonlrs w'hich are 
maintained by the assessee with the help of expert knowledge. Tie lias to be 
not only able to pierv-.e tlirough the subterfuges played by the .'sse^sees but 
also to meet successfully on their own ground the accountant the lawyers 
and the other experts that the assessee can and does engage. lie must be 
able to judge the value of evidence and to frame an assessmenl iii a spirit of 
judicial procedure. The recruit whb is to fill this responsible rob' (if he h 
xuA, promoted from the noii-gazetted grades in the Department) romes to the 
Department fresh from the Universities, after selection by the JAderal Public 
bei’vice Commission. He is, therefore, trained and equipped f these res- 
ponsibilities. 

382. Under the present system, a recruit through the Federal Public Service 
Commission is given two years in which to qualify himself with experience and 
knowledge for taking on independent responsibilities as an Income-tax Officer. 
The first batch of trainees was reern'k'd in November 15)44. They were mostly 
recruited to Clasg TI Service, as Income-tax Service, Class I, developed only 
later. We understand that the course of training tliis first batch went through, 
and which is also the training given to-day, with perhaps some little modi- 
fications, w’as as under: — 

(i) As most of the recruits happened to be unfamiliar wdth tlie languages 

of the provinces where, they were to work, they w’ere instrupted 
in these languages. 

(ii) Side by side with this instruefon, they wert‘ given lectures in Tucr-ir^-- 

iax Law and Book-keeping in the first three months. In the 
fourth and fifth months preliminary tests were taken, which all * 
of the recruits took successfully. From the sixth month, for half 
the day, that is, in the afternoon, the recruits were asked to ‘^tudv 
assessment files and to learn the method of examination of simple 
accounts. In the mornings, they continued to attend a course 
of lectures on Income-tax law, Book-keeping, special problems of 
accounts, etc. For further training most of the officers were 
attached to a General business ward; a few were attached to a 
Company Circle. This training continued for seven months. In 
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January 1946, the training course was completed and the trainees 
were sent to the respective provinces. Here till October 1946, 
most of them were not given independent assessment, work, but 
tliey examined accounts and put up pro forma assessments which 
were scruitinised by Senior officers to whom these officers were 
attached for training. Within a period of two years from the date 
of their recruitment, they had completed the full course of training 
and had passed the Departmental 'Examination which was a test 
in Income-tax Law, Income-tax Procedure, Book-keeping, a 
Language test, both oral and practical, in accounts and they were 
then given indej)cndent charge of assessments. 

383. While this training course followed in outline, the coni-se of training 
■given to In^^])ectors in the U. K., it was deficient, we think, in certain respects. 

' 'The theoretical training given to the trainees was probably sufficient, but ih) 1 
so the practical training. It was defective in that th(^ trainee had not enough 
practical experience of clerical work and bad even less experience of outdoor 
Work such as survey and enquiries, and had iiiBiifficient acquaintance w'ith 
special types of accounts. As any deficiency in the initial training of the 
Income-tax Officer is likely to be felt thrbughout his career in the Depart- 
ment, we think that the training to be given to an Income-tax Officer should be, 
improved in these directions. These defects are avoided in the U. K. system | 
of training. In the U. K., the recruits, on selection, are appointed as Assistant 
Inspectors and they remain under training for nearly eight to ten years in all. 
First they are posted to a district. There they are put on training in olerical 
work. They merely study records and the method of work and, after a time, 
they are asked to be present when assessees are interviewed by thp Inspectors. 
Later, they interview assessoes themselves. They are given lectures and a 
practical paper is set on the lecture every week. After two years of such 
training and experience, the re<‘ruits have to appear for a test known as 
Treasury Preliminary Examination. If the result is satisfactory and the trainees 
are favourably reported on by the Inspector, they are confirmed as Assistant 
Inspectors. This concludes the first period of training. In the second ])eriod 
of training, which lasts for about 18 months to 2 years, the recruits move about 
to get more extensive training. They are placed where they can see the working 
of the higher organisation of the Department and more difficult assessments 
being made. Even then they work under the supervision of a senior Inspector. 
At the end of this period, they are made to appear at a Treasury Commission 
Examination, which is a more difficult test than the first one. On passing this 
latter examination and, if the report of the Inspector is favourable, they are 
appointed Inspector Assistants, in which capacity they are allowed to interview 
assessees on their own, assume responsibility and are gradually initiated into 
taking np difficult tvpe of w'ork. But this work is not passed until it is vet fed 
by a senior Inspector. This period lasts for another four to five years. The 
total period of Gaining is thus between eight and ten years, and it is only at 
the end of this period that a recruit is given independent charge of a District 
as an Inspector. 

384. Such a course of training differs from the Indian method in two essen- 
tial particulars. In this training, emphasis is laid on contacts. The trainee is 
T)!^8ent at the Inspector's interview's with the assessees for some time. Later, 
he interviews them himself, before even taking on the duties of an Inspector. 
Secondly, the trainee is moved about to familiarise hirns^^lf with the different 
types qnd grados of accounts. We think the training in India needs the contacts 
even more than in England. Here the official and non-official elements in public 
life mix even less fredv than in the II. K., and this obstructs the free flow 
of confidence and co-operation between them. The psychological complex of 
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the desk-chair worker and the unpleasantness of the levy of Income-tax, make 
the Income-tax Officer even less welcome than the other Government Officiala. 
It is necessary both in the interest of revenue and of the smooth working of 
the Department that this barrier of reserve should be removed. The Income- 
tax Officer must learn to talk in the language of the assessec, both literally and 
figuratively. 

(i) We, therefore, recommend that the course of training of an Income-tax 
Officer should include inquiry and investigation and survey work for a fairly 
long period, say for six months, during which period the trainee should b(‘ made 
to study method of business on the stock exchange, bullion exchange, com- 
modity exchange and other similar exchanges, to collect information from Gov- 
ernment and other records and to familiarise himself with the machinery of 
business in the principal manufactures and trades of the province. 

(ii) lie might also usefully spend at least a month in getting acquainted with ^ 
the clerical work in an Income-tax Office, namely, the preparation of state- 
ments, the method of keeping registers, etc. This training will lielp liim to 
keep a check on the lethargy and indiff(irence of his subordinates. 

(hi) He should spend some time, not less than a month, in a Kefund Circle 
and also in a Salarv Circle, so as to familiarise himself with the working of 
refunds and the method of maintaining the records of salaried persons. 

(iv) It will be best to start him on the examination of accounts in a small 
Company district where he can study the Balance Sheets, the Profit and Loss 
,\c.c.ounta and learn the method of enquiry into those accounts, which knowledge 
ho will find very useful when he comes to examine account books placed before 
him. After this preliminary training, he should learn to work out assessable 
income in i'espect of properties and small business assessees. He can then be 
attacLed successivelv to a large Circle in each kind of business, namely, a generd 
Circle, a Mofussil Circle, a Circle where assessments of wholesale dealers in textiles 
juid other trades. Chemists and Diniggiats, etc. are made. Thereafter, an equal 
time might be usefully spent by him in a Circle with speculative sources of 
income such as stockbrokers, bullion brokers, etc. and he might end with the Com- 
panies Circle where he should examine accounts of Insurance Companies, Bank- 
ing ('’omnanies and also acquaint himself with the methods of double income-ta.\ 
relief. 

885. In the course of IiIr apprenticeship in the vario\is districts, he should 
in the earlier stage examine accounts and place results before the Income-tax 
Officer for the latter to frame assessment orders and at a later stage when he 
has obtained Riiffi(!ient experience, he might be made to frame pro forma assess- 
ment orders which the Income-tax Officer concerned might approve and adopt. 
Before completing the training, the trainee might usefully spend a few days with 
the Appellate Assistant Commissioner and a few days with the Departmental 
Kepresentative at the Income-tax Appellate Tribunal. Here he will get to know 
what type of criticism assessmert orders have to me(‘t fnd how to meet it in 
his owTi orders, when he comes to make them. While we would adopt as the 
goal the IT. K. system of training cve^ for its length of period., w’e appreciate 
that the Department in India can at present ill afford such a long period of 
training. A suitable curtailment without materially affecting the efficacy of 
the training may therefore be made. 

886. It has been suggested to ns in some of the replies to our Questionnaire 
that oven after the Income-tax Officers have acquired their full training and 
hav-e put in some vears of actual 'assessment work, they should be encoiu’aged 
to go abroad and to add to their knowledge by a comparative study of the 
Income-tax administrations in other countries. While the suggestion is too 
ambitious to be used as a part of the training of the Trepme-tnx Officers, Govern- 
ment may consider whether it will not be worth while occasionally to depute 



171 


a senior oflBcer or a BDecialist officer to study methods in vogue in other coun* 
tries, both of administration of the Act and of assessing particular classes of 
income. 

387. Under the recommendations of the Ayers' Committee Report, the role 
of Instructor was given to the Inspecting Assistant Commissioner, and this, 
under the present system, the Inspecting Assistant Commissioner would per- 
form, after the trainee is given full powers of assessment. We have in another 
part of this Report referred in some detail to the present position held by the 
Inspecting Assistant Comniissioner. Here, it will suffice, therefore, to say that 
out of the manv causes that have sapped the initiative, the judgment and the 
discretion of the Income-tax Officer during recent years, the Inspecting Assis- 
tant Commissioner appears, from accounts received by us, to have contributed 
the most. The Income-tax Officer himself is often reluctant to seek the advice 
of his Assistant Commissiffner, who is also his immediate superior, lest he be 
found fault with for his lack of knowledge or comprehension. The result fs that 
Ihe raw recruit avoids difficult questions by suppressing them or he always 
decides against the assessees in order to escape blame from his senior officer. He 
thus learns little. We think that the machinery for training should be such 
that the Income-tax Officer will not feel that mental reserve whicli he feels 
towards his administrative head and yet bo- able to get advice ard be corrt^cied 
whenever he commits mistakes. We would, therefore, suggest that the system, 
of what is known in the Tncomo-iax Department as the system of “Principal r 
Officers*' should he used more freely in the training of Income-tax Officers, event 
after they pass through the training course and are started as junior officers. 

3R8. While on this subject of training, we should also point out that the 
Income-tax Officer, being both an executive and an administrative officer, has, 
for many parts of his duties, to depend on the assistance' of his subordinates. 
We were told in Bombay that in practice few Inspectors were found useful 
and that everyw'here except nerhaps in one Provincf', clerical assistance is both 
inadequate and inefficient. We woTild, therefore, suggest that the non-gaz(‘tted 
subordinates in the Income-tax Department should also be made to undergo 
training which will enable tliem to make calculations of tax corn ctly and quickly 
and to4'ender other assistance to the Income-tax Officer. 

Organisation and Distribution of work 

389. The present set-up of the Income-tax Department can be explained 
by the following chart: — 

Central Board of Revenue 


Commiflaioners of Inconio-tax. 


Tnapeoting Aasiatant 
Commiaaioners of Tnconie- 
tax. 


Income-tax Officers. 


Appollote Asaiatant 
CommiasionerB of Income, 
tax. 


Inspectors. 

390. The Central Board of Revenue was created under the Central Board’ 
of Revenue Act IV of 1924. The Ayers Committee Report of 193() considered 
that the provisions of this Act did not invest the Central Board of Revenue 
with sufficient powers to enforce uniformity of practice and of administration 
throughout India and it therefore suggested that the Act should be amended 
so as to provide such powers of direction and control. Although the Centra? 
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l3ourd of Revenue Act iteelf hai^ not undergone any change following on this 
recommendation, the provision incorporated in the Indian Inoome-taz Act as 
it emerged from the Legislature in 1939, confer on the Cental Board of 
Revenue powers to issue orders, instructions and directions to its subordi^te 
officers (excepting the Appellate Assistant Commissioners in their judicial 
capacity) for the pi*oper execution of the Act. Under the present constitution, 
the Central Board of Revenue consists of one Chairman and two Members, one 
of^'hom is the member for Income-tax. The Central Board of Revenue corres- 
ponds to the Board of Inland Revenue in England, but it exercises its powers 
of superintendence and instruction somewhat differently. In the U.K., the 
Boord of Inland Revenue consists of a Chairman, a Deputy Chairman and 
th/ee other Members, who are all permanent officials and are recruited from 
the Civil Service. They are responsible for the proper administration of the 
Income-tax law in the U.K. and issue general instructions to the Inspectors 
<)t Taxes to bring about uniformity of practice throughout the country. They 
are the administrative Heads of the Income-tax Department and they also 
advise the Chancellor of the Exchequer on all questions of public revenue and 
legi‘‘‘lntive proposals for the amendment of the Act whenever necessary. They 
have no power to reduce, onncel or enhance an assessment. In all these 
r(‘spectfl, the, t'entral Board of Revenue functions similarly in India. But, the 
similarity stO])s liere. Tn Englanch, the Members of the Board of Inlani 
Revenue are rdso ex-officio Special Commissioners. This body of Special Com- 
missioners, whose official designation is “Commissioners for the special purpose 
of the Income-tax Acts”, have certain definite functions assigned to them 
under the Tneome-iax Act. The most important of such duties are the 
Jollow’ing : — 

(i) 'B) hear aiid determine*. Appeals preferred befort' them, 

(ii) To m<Mke MSht'ssnients under Schedule ‘D’ at the request of any tax- 

payer, who ])]*t‘fers not to be assessed by the Central or the 

Additional ( mimissioners, 

(iii) To make all ash(‘ssmentR to Sur-tax, 

(iv) To assess the ])rofits of Railways and their officials in the U.K., 

(v) To make all ;<sse^’smentfi under Schedule ‘(V on Interest and A^miui- 

ties ])ayable out of any Public Fund, exc>ept those made by the 

Comniissionrs of the Bank of England, etc., 

(vi) To deal with re-payment of Income-tax, etc. and lastly, 

(vii) To assign and allow assessments on Tax-payers who elect to be 

assessed by them instead of by the local Coininissioners. 

391. Jielow' these Special Commissioners and working under the control 
•of the Board (*f Inland IJeveujuo is the (’liief Inspector of Taxes who is assisted 
by a Deputy Chief Inspector and about 1,700 Inspectors adnn’nistering different 
districts of varying sizes and irnjwtance throughout the length and breadth of 
the country. Below' the D('puty Chief Inspector are the Principal Tns[)ectofS 
wlio are senior executive offic^*>rs and are entrusted with the duty of inspecting 
offices. They generally specialise in different subjects in order to be able to 
give technical advice wffien asked for by the Inspectors under them. In some 
eases, if the importance of the duties justifies it, the Principal Inspectors are 
placed in charge of districts also. Next in rank are the Senior Inspectors w'ho 
are each placed in charge of an area comprising several districts administered 
by a number of Inspectors. ' They are also inspecting office'rs who visit each 
district at least tw’ice a year to examine and ^check the w^ork of Inspectors. 
The Inspecting Inspectors arc as a rule stationed in important cities and at 
Whitehall. The relations betw'een them and the District Inspectors are as 
cordial as those of an elder brother towards his younger brother. The latter 
takes his difficulties to the former, who guides and instructs him. The inspec- 
tions are more with a view to correction of mistakes than to find faults, and 
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also to test the calibre of the junior men. The reports ar^ sent to the Chief 
Inspeotor. Each Income-tax district is in charge of one or more Inspectors 
who are divided into higher grade Inspectors, Inspectors and Assistant Inspeo- 
torb. Roughly speaking, in the Districts, there is one Inspector for about 
50,000 population. In London, there are 24 Districts with three to four Inspec- 
tors in each District. For clerical work, each Inspector is assisted by ’ a 
clerical staff, but the actual collection of the tax is made by a separate official 
known as the Collector of Taxes. 

b92. Although these Inspectors an^ a British counterpart, in essential res- 
pects, of the Income-tax Officers in the Indian system, there is this differenct^ 
that, while the Income-tax Officers make assessments, the Inspectors only aid 
in making them. Many attempts were made in the Indian Legislature, in th-j 
past, to introduce a similar system in India and to break the rigid offici.d 
character of the Income-tax administrative structure in this country. Wc do 
not wish to reawaken the controversy. Although in the U.K., the association 
of the public with the administration of taxes has been fairly happy, tlie ^ame 
cannot* be said of other countries. Schultz, in his ‘Public Finance’, has the 
following : — 

“Elected boards oi ass(‘Ssors all too often fall under the influence of 
dominant political machines and become focal centres of graft and 
corruption ”. 

This is the experience in the U.S.A. In India, where business is muohr lesa 
organised and less educated than in the U.S.A. , it is difficult to say whether 
the experience of associating non-official element with the administration will 
prove Tiibre satisfactory. The Inspector’s work in the U.K. appears to be 
less difficult in some respects than that of the Income-tax Officer’s in India. 
This difference is due mainly to the higher standard of education among th'> 
assessoes in the U.K. and also to a higher sense of civic responsibility among 
the public. We are informed that in England, it is very rarely that books 
of account.^ are actually examined by the gssessing or appellate authorities, 
but that the assessees and their auditors prepare such elaborate and informa- 
tive statements without any objection or reluctance that the Inspector is saved 
the trouble of wading through the large number of books, which, an Income-tax 
Officer in India has to examine and to interpret himself. It usual in the 
U.K. for an assessee, even before he makes his statutory return of income, 
to rgree as to his liability to tax with the local Inspector. This has two 
fidvantages, firstly, the assessment work is more evenly distributed in the U.K. 
than in India and, secondly, actual appeals are much fewer owing to the spirit 
of accommodation shown by both the assessee and the Inspector. Although 
tiie assessment year begins in the U.K. in April, sotne of the assessees start 
producing their statements before the Inspector in the previous September 
wherever possible and by the time the year of asBessmeut opens, a number of 
the assessments are already agreed to. Although there w^as till recently no 
legal provision for calling for accounts, the assessees voluntarily produced them 
whenever necessary and gladly supplied whatever information was required by 
tho Inspectors. 'Ais was so because the asseBsees knew that, if they did not 
hgree with the Inspector about their liability, the latter might object to the 
assessments made by the General Commissioners and people preferred to avoid 
.sueh a contingency. 

393. The Ayers Committee Report recommended that the Central Board 
of Revenue might appoint a Chief Commissioner of Income-t^yc who would 
serve a? a technical adviser to the Central Board of Revenue and would, 
subject to the general control of the^Board, supervise and co-ordinate the 
administration of the Income-tax Act' throughout India. To assist him in his 
duties, they suggested that his staff should include one senior Assistant Com- 
missioner and one Income-tax Officer. They enumerated the various duties 
to be performed by this Chief Commissioner and his staflF^^n Chapter XVf, 
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action 4 of the Keport). Although this recommendation of the Committee 
was not immediately accepted, an officer designated the Director of Inspection 
was appointed in due course to assist the Board. We understand that at 
present the sanctioned strength of the Directorate of Inspection is one Director, 
two Additioiiiil Directors and an appropriate staff. Although the duties of 
this Directorate are not specifically defined in any Office Order, it is under- 
stood that the Director of Inspection has to supervise the inspection ,of 
Income-tax Officffe the Inspecting Assistant Commissioners and Commis- 
sioners, to keep an eye on the progress of assessment work so as to bring 
it up to date, to help the Central Board of Bevenne to judge the work of 
the different claK.ses of the Board's subordinaies, to supervise the assessment 
of war time contractors, to superintend and give instructions on special assess- 
ments under the instructions of the Board and also to collect information 
through its Collation Branch from various organisations and Government 
Departments and to distribute such information to the different assessing 
units. • Out of these duties, the one that engages most of the time of the 
Director of Inspection is evidently the scrutiny of the inspection reports that 
reach the Directorate through the Commissioners from the Inspecting 
Assistant Comm ssioners, in the various provinc*^’s. It is sa^d that there are 81 
Inspeeting Assistant (Commissioners, each one of whom is expected to inspect 
two offices in a month so that the Directorate should receive about 
f?2 Inspection Keports every month which is work sufficient to keep 
more than one officer entirely busy, if he is to scrutinise every leport 
and to pass orclen, with regard to most, if not every item. We must 
say that w’e are i^ot uiueli impressed wdili the necessity of a routine scrutiny 
of Jnsj)octing Assistant Commissioner's inspection reports by the Directorai • 
and of engaging three full time Commissioners on this job. Apart from pure-y 
office inspection, insjiection work in the Income-tax Department has tv\o 
as]^ects. It has to examine the materials that are brought on record by the 
liii-onie-tax Gfficer for their suiFiciency and, secondly, it has to see that the 
^ipplication of the ])ro visions of the Act to such materials is proper and adequate 
The ins])eetions in Income-tax Offices differ materially from those in other 
Office's and Departments. An Officer inspecting the latter has access to all 
the sources of information from which the material to b(* inspected is drawi.. 
He is therefore able to tost the capacity of the Office] to judge the*" value 
of the material as w^ell as to apply it properly. In an Income-tax Office, o i 
the other hand, no one but an Income-tax Officer has at present access U. 
the original account books from which the inattTials, which form the basis of 
the assessments, are extracted. If he fails to bring on record any material 
or overlooks or misjudges any important item from the accounts that are 
produced before him, an insy)ecting officer cannot correct such omission oj- ^ 
ov^'rsight unl(*ss they .are patent from other facts or are obvious. An inspec- 
tion by an Inspecting Assistant Commissioner is therefore more often than 
not an ex])ression of a second opinion on the Income-tax Officers materials 
An Inspecting Assistant Commissioner might, and often does, suggest furth»^i 
lines of eijqniry ; but for such guidame and suggestions, three checks are too 
nirary, considering that an Ins])ecting Assistant CU)rnmissioner himself is an 
experinenced officer of the Department. In the ordinary course, his inspec- 
tion re])ort would go with the replies of the Income-tax Officer coiicerned to 
the CoinmissioTier, who would then decide on the course of action to be taken. 
The present svshun of a third examination by the Director of Inspection was 
probably cftnsidei'ed advisable, when th^' Commissioners drawn from other 
Departn^ents' wor(‘ new’ ; hut, if our ])roposal that no Commissioner should be 
appointed to the ix)st who has not had five years’ experience as Inspecting 
Assistant Commissioner is adopted, such third inspection would, we think, he 
superfluous. The Commissioner has his legal advisers for questions of law; 
on questions of fact, the views of the Income-tax Officer and of the Inspecting 
Assistant Commifiiioner should bring out all the facts of ihq case. As the 
Director of Inspection also cannot himself examine accounts, he can hardly 
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import anything new through his further inspection. We would, therefore, 
suggest that, although the reports might continue to be sent to the Director, 
his function should be only to collate the major. defects disclosed by the Inspec- 
tion lieports, and to issue instructions of all-India character, to avoid repeti- 
tion of those defects. He might also test, at his choice, assessments by the 
method of 'sample check' which is practised in the U.S.A. Such check is made 
with the help of a small ‘flying squad' of Accountants, wlio settle for some 
time in a town, then in some section of a large city, to examine assessments, 
then move to some unspecified destination, thus covering a few thousand 
assessments in a year. For such test to be effective in India, this squad will 
have to be given the right to call for accounts and information such as is given 
to the Income-tax Officer. The wider knowledge and experience of the Director 
can thus be made still available without its being diffused on indiv.dual cases 
and in allocating blame in small matters. 

394. The time of the Director of Inspection thus saved, may be utilised by 
him to better advantage. We accordingly recommend that the following may 
be made his special province in the Income-tax Administration : — 

(a) the organisation and superintendence of Inquiry work of the Itivesti- 

gation or Inquiry Branch, 

(b) watching the methods of recruitment and the quality of recruits and 

applying an Independent check upon recommendations for 
promotions, 

((-) the drawing uj) of comprehensive instructions as to the method of 
examination of accounts in si)ecial types of cases, 

(d) arranging for the systematic training and the departmental examina- 

tion of probationary officers, 

(e) periodical review of the method employed and registers and forms 

j)rescribed in connection with various branches of work, 

(f) the requisition of periodical reports of progress in resp.ct of assess- 

ment work and refund claims and the periodical revision of 
statistical requirements with a view to milking the published 
returns as informative and intelligible us possible. 

(g) In another place (paragraph 403) we have suggested the formation 

of Special Assessment Circles to secure uniformity of procedure 
and of method of assessment, and, the advantage of specialisa- 
tion. As such assessment Circles are likely to b(j spi‘ead over 
more than one province, particularly in the case of large indus- 
tries, they Clin be best supervised by a central machinery, and 
this may be made the special responsibility of the Director of 
Inspection, who, in effect, is the technical arm of the Central 
Board of Be venue. We suggest that the Director of Inspection 
should be assisted in this task by specialists of the rank of junior 
Commissioners or at least senior Assistant Commissioners who 
will have specialised in Banking accounts, Textile industry 
accounts, Insurance business accounts and accounts of such other 
industries, trades and businesses as. by reason of their importan'*e, 
special characteristics and numbers, call for specialist treatment. 
J^n the U.K., a similar svstem is in actual operation, with its 
Sjiecialist Principal and Senior Inspectors attached to the office 
.of the Chief Inspector of Taxes, and in India the proposal had the 
support of Ayers Committee. 

« * 

395. If the Director is to perforin the above-mentioned duties without 

resentment from or conflict with the Provincial Heads of Income-tax adminis- 
tration, he should have, we think, a status superior to the Commissioners, and 
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as» under our proposals, the emphasis will be shifted from the duties of inspec- 
tion to other duties, we would revive the recommendation of the Ajers Com- 
mittee and suggest that the designation of the Officer may be changed fron^ 
Director to Chief Commissioner of Income-tax with the status corresponding' 
to that of the Deputy Chief Inspector of Taxes under the U-KT system. 

3()6. In the Provinces, the Commissioner of Inconui-tax continues to be 
theoL'eticaliy the administrative head of the province for income-tax purposes. 
In practice, however, owing to increasing centralisation at the Central Board 
of litvenue, the powers of the Commissioner have been so hedged round with 
restrictions and directions with regaid to decis ons on penalty provisiomi, 
difficult ca-Si^s, and e^en in respect of some routine mailers, that one who was 
formerfy a poweiful i^rovincial Potentiite for Inconie tax, who could make 
-ippointmonts to posts currying Its. 100 to Ks. 1,500, is toda;^ more or less the 
interpreter of the Incom(^-tax Officer and the Inspecting Assistant Commissioner 
of Income-tax the Board. We were told that one ot the ideas behind the 
recommendations of the Ayers Committee w'as to reduce the importance ot th«‘ 
Clommis^^ioner. We had it from Mr. Ayers that the model, which the Inquiry 
Committee, of wliicli he was a Member, placed before it was the British modf 1 
As undcM' it, the Inspecting Assistant Commissioners like the Principal Inspec- 
tors were to control and guide the Income-tax Office is under the instructions 
oi the Board, who would correspond to the Cheif Inspector of Taxes and to 
whom th(;y w'ould report through th(*ir inspections ot» the work ot their sub- 
ordinates. The Commissioner w'as accordingly to function, if not purely, at 
It ast mainly, as the administrative head and need not, therefore, be as highly 
paid as he is now. It was the Committee’s int-tuilion that the expenditure 
that would be thus saved by reducing the pay of the Commissioners could 
be utilised for the appointment of technical experts working with the Board 
who w'ould issue instructions on technical matters, the Member of the Central 
Board of Revenue thereafter confiing himself to matters of policy and adminis- 
tration as the Board of Inland Revenue does In England. This idea ovidenth 
did not either commend itself to Government or was not properly interpreted 
to them. Therefore, Commissioners still continue to be as highly paid as 
before and no technical experts have been appointed; but, all the same, the* 
scope of their powers and functions and their influence have been seriously 
curtailed*. We have already said above that we do not approve of the Direc- 
torate of Inspection doing more than supervisory duties in connection wdth 
inspection reports. The duty of judging and acting on inspection reports would, 
in this view, fall on the Commissioners, who, to function properly and without 
restraint, should be left free to decide on points thrown up by day to day 
idministration, e,g., penalties, individual assessments, etc.; this should neither 
cause loss of revenue nor raise any misgivings about the correctness of the 
decisions taken, if, as proposed by us, the Commissioners are, in the future, 
trained men. If any mistakes are committed, they can be correct-ed bv the 
Member, Central Board of Revenue, or by the Chief Commissioner when 
they visit Provincial Headquarters. This proposal has the advantage rhat it 
will cut the many delays that at present occur in obt. ‘lining orders from the 
('’/entre and that it will improve the prestige and status of the Commissioner, 
both with the public and with his subordinates, and will enable him to exercise 
*>etter control over his staff. As a fnan on the spot, the Commissioner's judg- 
ment is likely to be more correct than that of an authority however able and 
experienced, which is stationed hundreds of miles away, and which has. there- 
fore, less opportunity to appreciate local conditions and Ine local point of view. 

397. In another part of this report,^ we have referred to the duties to be 
assigned to Inspecting Assistant Commissioners and we have also dealt with 
Appellate Assistant Commissioners. Here we would only emphasize that if 
inspections by Inspecting Assistant Commissioners are to be effective and 
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instructive, the latter must have the power-, when they consider it necessary 
to do so, to call for and examine account books equally with the Income-tax 
Officers under their charge. We would also recommend that both while exer- 
cising their administrative powers and in doing their' inspection duties, the 
Inspecting Assistant) Commissioners should place before themselves the example 
of the Senior Inspectors in the U.K., whose relations with their juniors, as 
we have mentioned already', are described to be those of an elder brother 
towards a younger one. We emphasize this point because during our visits 
to various centres, we heard comparatively senior Income tax Officers express- 
ing themselves bitterly over the manner in which oven junior Inspecting 
Assistant Commissioners commented upon their work 

398. We now turn icf the suggestions made regarding the arrangement and 
distribution of work in Income-tax Offices^ The existing arrangements have 
boen severely criticised both by the public and by the Departmental men, 
•though on different grounds. Under them, the Income-tax Officer is in 
oliarge of a tax district, comprising roughly about l.(KX) assessees of all 
classes of income except where the assessees are arranged without reference 
do area and on a different principle. He calls for Returns of Income annually 
Trom the assessees, accepts some as correct, examines others for their correct- 
ness and where Returns are not made or reliable accounts are not produced, he 
estimates the incomes to the best of his judgment and finally collects tax on 
the basis of his assessments. In performing these duties, placed on him by 
the Commissioner, he works under the latter's orders conveyed through Circulars 
and other directions through the Inspecting Assistant Commissioners. Such 
orders cover all aspects of his work: the output, the method of assessment and 
the manner of collection of tax. Tt is the general complaint against this system 
that, it is loo rigid in its approach to the problem of fair assessment and &at, 
limiting, as it does, the discretion of the Income-tax Officer both as regard^he 
quantity of work and the manner in which it is to be performed, it does not 
make adequate provision for differences due to local cimiorn, or the individual 
ps^^chological ‘twists' of assessees, which are inherent in any social and 
economic problem. The quota system of work is criticised on this gi’ound and 
it is attacked also on the ground that the ‘standard unit’ on which the quota 
is based is too high. The standard unit the quota for each Officer are 
arrived at as described below. 

399. All assessment cases are clgssihed into four categories — 

Category (I) includes business incomes of over Rs. 25,000; Category (II) 
includes business incomes between Rs. 10,000 and Rs. 25,CXX); Category (HI) 
includes business incomes between Rs. 5,000 and Rs. 10,000; Category (IV) 
includes all other business incomes except Category (V), and Category (V) 
includes salary, refund and ‘no assessment’ cases. The standard of work' 
fixed for officers of respective grades is* fixed on the basis of a ‘standard unit’. 
One standard unit is equal to cither one Category I assessment or five Category 
IJ assessments or ten Category ITT assessments or fifteen Category IV assess- 
ments or twenty Category V assessments. For annual output, the 
standard fixed is one Grade I Officer for every 185 standard units, except 
^iii the ease of Bombay City and Calcutta and certain other important Circles, 
where the standard is fixed at 175 units. For a Grade II Officer 'doing only 
Category II and Category ^JII assessments, the annual output is fixed at 150 
units in Calcutta and Bombay and other similar places and 170 units* elsewhere. 
^For a Grade ITT Officer, the standard fixed" for annual cutput is 90 units in 
Bombay, Calcutta and similar places and 110 units elsewhere. This standard 
is departed from in charges which deal with purely salary and refund cases.. 
Other things being equal, it is asuumed that a Grade 1 Income-tax Officer 
will deal with Category I cases only, a Grade II Income-tax Officer will deal 
with assessments of cases under Category II and Category III, and a Grade 
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III Income-tax Ofiftcer will deal with cases under Categories IV and V. The . 
number of Income-tax Ofl&cers required under the three Grades is estimated 
with reference to each Income-tax assessment charge by dividing the total 
number of assessments df various categories in that charge by the standard 
units. 9 

400. This allocation of work by categories and the fixation of standard 
output in lerms of standard units has been in vogue for two financial years. 

It has been stated in some quarters that instead of helping to reduce the 
arrears or to improve the quality of the work, the experiment has only created 
slipshod work and inefficiency. We do not think this judgment on the scheme 
can be accepted as either final or correct. The scheme has not yet had a 
fair trial for lack of Officers of the right categories in sufficient numbers. It 
has been suggested to us that the Ii\come-tax Officer should be left to himseli 
to deal with any case without any such standard, as, being % Gazetted Offioej^ 
in charge of important work, he is expected to know his responsibilities and^ 
to discharge them to the best of his abilities. While we do not dispute the 
latter assumption, it cannot be denied that some yard-stick is nec'eBsary by 
which to judge the difference between one officer and another and to allocate ^ 
blame or credit. We, therefore, do not disapprove of setting a standard for 
cainparison, but at the same time we feel bound to recognise that a rigid 
standard of the type prescribed is not likely to do justice to Income-tax Officers, 
particularly in Circles where assessees combine in their activities more than 
one kind of business, or when the business is one but its ramifications are 
many. Thus, an Income-tax Officer of Grade TIT, in whose work ‘no assess- 
ment, oases are included, is expected to do 90 units, f.e., 1,800 cases in a 
year. A Speculator very often makes losses and, therefore, his case may be 
a ‘no assessment’ case for some years. But to complete the assessment even 
in s8Sh a case, the Income-tax Officer has to examine transactions over a 
number of “settlements” or “vaydas”, depending on the type of speculation 
and many transactions in each “Vayda”. It is, therefore, unfair to expect an 
income-tax Officer to deal with a large number of such cases in one year 
considering the ramifications of such business. . Similarly, even a Commission 
Agency business can earn Es. 25,000 a year and it is a matter of a few minutes 
only for an Income-tax Officer to deal with such assessments and yet such 
assessments are classified under Category I. A salary earner may own shares 
and in deciding his case, the Income-tax Officer has to do a number of calcula- 
tions for rebate of tax. From our own experience, we can say that no two 
cases are exactly alike and that one case may sometimes take more than a 
fortnight to conclude. Moreover, there are spme items of work, some directly 
connected with assessment and others indirectly, of w^hich no account is taken 
in fixing the outturn of an Income-tax Officer. The following are some of 
such items: — 

(i) Supplementary Assessments under section 34, 

(ii) Ee-assessments under sections 27, 33 and 33A, 

' (iii) Ee-examination of accounts when cases are remanded by the 

appellate authorities, ^ 

(iv) Examination of accounts for reporting incomes of branch businesses 
where the assessments are made by other Income-tax Officers 
or in other Provinces. 

r 

The yard-stick, we presume, was prescribed because it was intended that 
the Central Board of Kevei\uc through the Director of Inspection should be 
the authority to judge about the quantity and quality of work of each Income- 
tax Officer. This again might have been all right as on experiment when the 
Commissioners of Income-tax were new or inexperienced. But considerable 
experience has been gained since the system was introduced in 1046. We think 



it is time now that it should be left to the local Commissioners to judge what 
oases involve what quantity of labour. They and their Inspecting Assistant 
Commissioners should know the assessees better or at least should have 
better opportunities to judge of the quantity of labour involved in important 
cases. If ail Inspecting Assistant Commissioner, at the first inspection, divides 
or classifies the cases in each charge in his jurisdiction according to the nature 
and quantity of work involved in them and arranges them into categories I to 
V. not based on the income but on the quantity of labour likely to be involved, 
a better and more equitable standard will be evolved for a quantitative value 
lor each Income-tax Officer’s work. There will be less inequality and a more 
cc'rrect marking by the Commissioner of the industry or otherwise of his 
officers. The Commissioner’s report — monthly or periodical — will then be sent 
to the Director of Inspection and the Central Board of Revenue for record and 
I such action as they deem fit. It is, no doubt, true that even in such a scheme, 
^‘inequalities due to difference of opinion may persist. But they will be less 
. and can be remedied on representation*. The Director of Inspection or the 
Member of the Board during his annual visit may, if they are not satisfied, 
examine the classification. 

401. In defining the charges and in allocating work on the time factor, 
sufficient allowance should be made for all the different facets that the I.T.O.’s 
work presents.. This we think is not being done now, at least adequately. The 
Income-tax Office is not a machine into which accounts can be throw'ii at one 
end and the assessment can be taken out at the other. The I.T.O. has to sift 
to correlat/' and to judge in proper perspective the materials he collects, and 
unless sufficient time is allowed for these processes of mind to take their proper 
course, the work will suffer in quality. We think it therefore necessary that 
in fixing a fair standard of work, sufficient time should be left to the LT.O. 
and to his inspecting staff for study and for application of tests, which again 
should not be judged on the result of such tests but only on their nature or 
character. 

402. We would also suggest that, as far as possible, ^ngle I.T.O. jurisdic- 
tions should be avoided. Multiple I.T.O. jurisdictions are more easily adjusti- 
ble to circumstances, It may be' worth while to go even beyond district 
boundaries to achieve multiple Income-tax Officer jurisdiction, because in a 
system of administration wffiere different classes and categories of officers work, 
wdth their limitations of experience and knowledge, it is best- to have a grou]) 
with officers of different grades and experience to deal with tlie different 
kinds of assessment that each charge has inevitably to handle. A group has in 
it a resilience and a reserve strength and will offer a greater resistence to sudden 
changes and strains. Thirdly, a group is very necessary for the training of new 
officers and the trying out of the old ones and, fourthly, in a group it is more 
easy to arrange for vacancies on leave or otherwise than in single officer units. 

403. It is common knowledge that all businesses do not run to a pattern. 
Many have peculiarities of their own. In some businesses, these peculiarities 
can be learnt with a comparatiyely short experience. But others call for 
intensive and prolonged study to gain thq experience n-'cessary to understand 
and appreciate the accounts and to interpret them or find out flaws in them. 

If the latter class of assessment cases are dealt with as ordinary c'ases, not only 
is the revenue likely to suffer but the assessee is also likely to be put to the 
trouble of preparing unnecessary statements, which exasperate him without 
bringing any benefit to the Revenue. In the interests of efficiency and for the 
advantage of revenue, we would therefore suggest that selected classes of as- 
sessments should be made by specialist circles and to function in these circles, 
officers shoulff be trained in the peculiarities of accounts maintained for these 
classes of businesses. What classes of assessment should be selected for such 
Specialist treatment w’ill depend on the quality of the business .as also on the 
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number of assessees in that class. Thus, for assessing Textile Mills, we 
suggest that separate Circles should be formed with officers who have acquired 
leohnical knowledge of the sources of the raw materials and the methods of 
production, the percentage of w^astage, the qualit}^ and value of labour employed 
the mechanism of sales and distribution, etc. As Textih' Mills me situated in 
Bcmbay, Ahmedabad, Kanpur, Calcutta, Coimbatore, Madras, Delhi and other 
jiluces, groups of textile -trained officers should be staticued ^at «‘.nch of these 
places. To avoid the staleness that might set in if the same man is placed 
at the same place on one set of cases, all the textile groiips should be brought 
ijito an All India Textile Circle, to enable officers from one group to be [)eriod- 
icaily transferred to another. Such a textile circle should be placed under 
one or more Commissioners according to the number of Jnconie-tax Officers 
ill the ^Circle, whose headquarters may be fixed in Bombay as in that city and 
Ahmedabod which is in the vicinity, the number of textile mills is the largest. 
Wo would suggest similar arrangements of work in respect of assessments . 
leiating to Insurance Companies, Bankiifg Companies, ^Nlining Companies, Iron 
and Steel Companies, share and stock brokers and any other type of important 
businesses that Government may think extensive enough and also important 
enough from the point of view of revenue to justify special attention To make 
it possible to appoint a sufficient number of Commissioners without area juris- 
'diction, the present restriction of such Commissionerships to three in section 
5 (2) of the Income-tax Act will have to be removed, by ffie deletion of the 
words “not more than three in all" in that section. The establishment of| 
Circles of this specialist type should help towards efficiency and speed, parti- 
cularly if they have also guidance from specialists who. as recommended by 
the Ayers Committee, should be maintained by the Central Board of Eevenu.e 
at iti office in New Delhi. They will work under the Director of Inspection 
or the (;hief Oorm^i's'^ionpr of Income-tax by whatever authority 

ma;v be called. 

404. Tte only objection which we have so far heard to this proposal, which 
has been otherwise generally supported, is on the score that specialisntion in 
one indiistiy might not fit in with the method of promotion and recruitment 
hi an administrative department like the Income-tax Department. It wr-s 
argued that a person who, for instance, specialises in a lianking business w'ill 
Le wasted if he is appointed as Inspecting Assistant Cunmi:s§ioner in a Textile 
Groii]) w'hcre businesses other than banking are assessed and, secondly, that 
if a man is placed in charge of the same type of work year after year, he is 
likely to stagnate and to lose his broadness of outlook and of mind. We do not 
lliink thni the dangers of the kind expressed are as great as they theoretically 
appear. It is common knowledge that insurance men liave proved capable 
adniinislrators and legislators, that bankers have conlr'buted not a little in 
ot!i-r walks of life to the progress of the country. Thtrelore, assessment work 
beljig essentially the same, the mere fact of a person specialising in one type 
of assessment is not likely to make him one-sided and impervious to peculiari- 
ties of oth.er types of assessment. Secondly, if the groups a»'e sufficientl;^ large, 
higl^er ])os's in the groups will be available under the scheme itself and, if 
nut availnbie, as wc have suggested,*' the specialist Income-tax Officer, if of 
sulTicieni seniority, might be given Inspecting Assistant CommisBionor's pay 
and status under the powers of the Commissioner under section 5 (5) of the 
Incoxne-tex Act. On the other hand, the advantages of sperialisation are 
ceriainly greater than any minor inconveniences that +he system might 
introduce 

405. While on this subject we may refer to a suggestion that was made to 
us as an alternative to the above, namely, that for specific industries, Income- 
tax Officers should be appointed from among persons who had actually worked 
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ill that industry or trade. We have already referred, while dealin;^* with recruit- 
ment, to this proposal and, as was expressed by us there, we think that it 
would cramp the Department too much if recruitment is also made on specialist 
basis, that to make such recruitment properly effective, a number of oflieers of 
the specialist class would have to be recruited which would be out of all pro- 
portion in most industries to the necessities of the ca^e and, thirdly, there 
would be other difficulties about age and the suitability for Government service. 

• 406. Xu alternative to special recruitment was also suggested, viz., that 
a jianel of experts in each line should be selected by erovcrnmeiii wdo may be 
available lor advice of a technical nature whenever requred by tho Dep?rtTne*it. 
Thi're is this disadvantage in ffuch a scheme that these panel members would 
mostly be men still in the business and the persons about whom enquiries would 
have to bn made would also belong to the business. It would therefore, be 
placing the experts, whose advice is sought, in a" very embarrassing position, if 
tlieir op- '.ion is to be asked on matters relating to their rivals aid Uie dangers 
are so obvious that we not stress them any further. 

407. Arrears . — In many of replies, the chronic state of the arrears has been 
pointed out as proof of the inefficiency and weakness of the administration. A 
relired Commissioner of Income-tax, whose experience and age justify consider- 
ation of Ins views, attributes the present state of things to the inabilitv of 
Income-tax Officers on account of their inexperience to distin 2 ;uish be+ween case 
ar\l case, as to the time to be devoted to each, and to their incap-icity to come 
to quick decisions, the latter being the result of frequent intert’er'ence from 
higher .uithoritics. Arrears are iiot peculiar to the Inccirm-ta'. Departm^'nf. 
They are iti some measure due in this as in other Depaimmits, to past and 
present insufficiency of the staff. In the Income-tax Departtnent. they are due 
secoiuHy, to the lack of adequate assistance to the Income tax Officers, thirdly 
to incorrect distribution of work, and fourthly to the inexperience of Income- 
tax Officers and their consequent inability or unwillingness to come to a decision. 

40S. At the outbreak of the last war, the Income -^ax Department was 
worin'ng to an income of about Rs. 18 crores, and was just trying to accustom 
itself to radical changes introduced by the amending Act of 19.^9. It was, 
therefore, unprepared for the sudden increase in the responsibilities which 
devolved on the Department as a result of the Great War. This was under- 
standable; but that it did not adjust itself to the 'mpact even as late as 1042- 
43 when the effect of the war came to be seriously felt, foMowing the entry 
of Japan into the war, can only be due to the machinery being too rigid to 
absorb Lhe shock or the incapacity of the administration to appreciate the 
increase in its resporisibilities, which, every one else saw was inevitable. For 
some time, the machinery had been getting rigid and seme arrears had been 
accumulating; but, the heavy arrears really comcnenccd gathering momentum 
in 1939. The Income-tax Act as it emerged in that year had many new features 
especially the distinction between a resident and a iJo:i-re?iderit person. In 
conformity with these alterations in the basis of taxation, the form of Return 
of Income had necessarily to be changed. Yet, because this was not foreseen 
or because the printing machinery failed, the Forms of Returns of Income 
under section 22 of the Act were not available for issue bv the Income-tax 
Officers till about the middle of September 1939. Thus fully six months of 
the assessiTieni period of 1939-40 were lost to the Departtii^mt and the year 
ended with the accumulation of arrears, which was the heaviest till then. 
Succeeding vears, weighted by war conditions, gave no opportunity to tlie 
staff to catch up with these arrears; on the contrary, thev added to the arrears 
in all braiKsheH of the administration. The figures of arrears of assessments 
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are as under: 

At end of 1944-46 . 1,81,282 

1946-46 2,26,689 

** ’* *» 1946-47 3,03,296 

” ” ” 1947-48 3,86,700 


This increase in arrears of assessments again was due in no small measure 
to tbe^ feil'Jre as well as inability of the Department to recruit adequate stall 
even while imposing additional burden of work to meet the demands of revenue 
created by the war. It stands to the credit of the Incon)e-tax staff of all ranlh 
that in spite of the strain thus placed upon it, it did i^s work valiantly during 
the xTucial years of the war and collected, for Governmeiit, revenues out of all 
proportion "o what they were called upon to collpct before the v/ar. 

409. The following statement illustrates the increase in receipts from income 


taxation foi* Bombay City in* the three selected 

years 

and the staff 

that was 

responsible lor these receipts: — 







Years of asaeasment 

Total Revenue 

No. of 

Total No. of 

non- 

No. of 

Total Ex- 


(I.T., S.T., 

Income-tax gazetted staff. 

A.Cs. 

penditure. 


EPT net). 

Officers. 

Executive Others. 






tive. 

lAC 

AAC 


1938-39 (City) (whole) 

3,60,98,824 

31 

135 

375 

4 


13,34,072 

1939-40 City . 

3,66,08,094 

23 

131 

315 

1 


11,88,720 

Central 

27,32, 873 

7 

3 

24 

1^ 

P2 

39,02s 


3,93,40,967 

30 

134 

339 

2 

2 

12,27,748 

1944-46 City . 

61,16,20,000 

35 

156 

444 

3 

3 

16,97,447 

Central 

3,32,60,370 

12 

12 

31 

1 

1 

2,74,303 


64,48,80,570 

47 

167 

475 

4 

4 

19,71,750 

The sudden increase 

in the revenues 

in the last of the 

three 

years 

was not 

entirely a windfall. 

_ _ • J 1 t-v r 

It had to be worked for through an efitirely new enact- 


ment e.gf., the E.P.T. Ad and by additional levies of Surcharges, etc. Owing 
t'j E.P.T. in most ol the big assessments, assessment work was duplicated and 
with the introduction of the Surcharges, provisional assessments to Excess 
Profits Tax, the deposits and the advance payments, clerical work was almost 
quadrupled, besides making it complicated. In 1947-48, Excess Profits Tax 
remained only in cases then in arrears. Yet the corresponding figuifi.s for that 
year are as under, approximately: — 


Total Rovonue. No. of Other Staff lAC AAC Total Ex- 
Income-tax Executive O A i • » penditure. 

Officers. 


1947-48 City . 47,17,97,000 136 110 769 

Central 2,18,40,486 8 8 46 


33,04,744 

2,19,636 


The number of assessees in the two years, 1944-45 and 1947-48, were 63,134 
and 68,712 respectively for both Bombay City and Bombay Central combined. 
Tjtse figures ^re sufficient to establish that during the war yc:us, 47 Income- 
tux Officers were doing the work, which, on the standard of work considered 
equitable in 1946 would have required the services of about 144 Income-tax 
Officers. Perhaps, the latter number includes a proportion for arrears. Even 
if Jrd. were allocated 1o ai rears, it is obvious that an Income-tax Officer up to 
I1M/.48 was doing the work of more than two in a period which commenced 
with a new Act and saw arnually additions to the tax structure of a complex 
».cd intricate character. ^ 


o^ *he fact that the Income-tax Department was 
partitioned out of the Provincial Eevenue Establishment and in its initia]^ 
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was more tolerated than encouraged, and partly because o^ the fact that 
many of the superior ofi&cers, with whom the decision lay to increase the staff 
or to organise it, hud no ac tual experience of the practical working of an assess- 
ment and the labour it involves (having come from Departments wJ^ere their 
duties were cast in an entirely different mould) the Department has never been 
able to reach that' resilience which can absorb shocks and adjust itself to new 
demands. It has been working mostly from hand to mouth in the matter of 
its staff and even ^X)day, the Keorganisation Scheme, to judge from increasing 
arrears, evidently has failed to provide for the Beserves necessai’y to meet 
oasoalties, additional diitics, etc. This is a great drawback in an organisa- 
tion, which is mostly technical in its make-up and administrative only second 
ariJy. Owing to its character, it cannot immediately cover up its deficiencies 

staff from the open market like other Departments, but has to allow at least 
a year to its recruits to train themselves. On the assessment side, it has lost 
its resilience to a certain extent owing to the abolition of Examiners with 
whoni. at their back, the Commissioners in the early years, were able to enlist 
I even comparatively law graduates into service as Income-tax Officers. With 
the abolition of the grade of Bailiffs, who corresponded to ‘Collectors’ in the 
English system, recoveries have suffered and by imix)sing on.cleilis the same 
pay as in other Departments but more intricate and responsible duties, the 
recruitment has Jeterioraied and discontent has increased. Wiilie we do not 
disapprove of the changes in the administrative structure, we think that before 
making the changes, fJtornative machinery should have befen creatoU. Taking 
the structure as it is planned, we think, that it requires to be strengthened and 
rejirranged immediately in certain respects, if the heavy an oars are to be 
reduced; and, above all, a liberal provision has to be made for ReseiTes in all 
grades and classes of the establishment, for emergent work. 

411. From the figures available in the latest printed All-India Income-tax 
Reports and Returns for the year 1944-45, assessees can be classified into 
income groups as imd‘;r — 


Salaries 

Individuals 

'•{Kfines 

All other 

Hindu un- 

Firms. 

Cos. 

No. of cases. 

(1) 

Tnx. , 

(2) 

k other 
sources 

(3) 

souroeg. 

(4) 

divided 

family. 

(5) 

(«) 

(7) 

Incomes upto 
and inclusive 
of Rs. 7,500 1,27,881 

9,418,084 

34,315 

93,293 

61,004 

10,782 

2,262 

Incomes above 

Rs. 7,5001 20,331 

6,38,678,402 

13,728 

37,066 

24,168 

4,209 

4,h> 

Total incomes 

assessed. . 1,48,212 

64,69,96,486 

48,013 

1,30,368 

76,172 

14,991 

6,397 


Total 


3,19,637 

1,03,636 


It will be noticed from the above figures that nearly Jrds of the number *ot 
assessees in a year are drawn from income groups below Rs. '/,500 and only 
*rd. are drawn from above that group except in certain cases. As the number 
of arrears is large, it is obvious that the arrears could not all have come from 
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the higher income groups. This the following figures of arrears as bn l-4^;48 
* w II demonstrate : — 


Category I. Cat. II. Cat. Ill Cat. IV Cat. V Total 

Arears of asaeBemeat 44,575 65,092 1,06,718 1,32,650 3,85,700 

Thu arrears in respect of salary assessments alone, in the Indian Union, as 
on Ist August 1948 are said to have been 91,636; and for refunds, there is^usually 
a carry over of something between 16,000 and 20.000 each year. As the lower 
income group cannot present much difficulty in assessment, the conclusion is 
inescapable that the work expected of Income-tax Officers is in excess of what 
they are able to do. This excess may be partly composed of, as we have been 
oiieu informed, worn otliei than purely assessment work, e.jf., (a) represent 
iiig the Department in apjieals before the Appellate Assistant Cf^mmissione* 
(b) preparation of briefs and second appeals for the use of the Departmentat 
liejnesentatives and (c) giving effect to reductions in appeal, elc. Some part 
of tliis excess is, we are informed, being remedied by reducing the number ol"* 
lot urns and periodical reports expected of an Income-tax Officer or by trans- 
ferring this work to others. Even with relief from clerical work, we do not 
think the Income-Jbax Officei will have time enough to deal satisfactciily with 
the amount of assess ;n on t work that is placed in his charge. Tlius, if a Grade 
1 Income -tax Officer is to do 185 assessments of Category I, it means that he 
ha§ to do almost one assessment every two days including holidays, and it is 
common knowledge that most assessees in Category 1 have extensive businesses 
Hiul number of I3ranc}ies, It is, therefore, almost cruel to expect an 
Iiicoine-tax Officer to cope single-handed (except for a clerk to do calculations) 
witli 185 of such assossnu nts in a year or over three assessments per week. 
The assistance of a perso?ial clerk is not much of a help as intelligent correla- 
ti()n of accouiits and skdful extraction of real features by examination of 
accounts requires considerable time in cases of the kind he is ex]>ected to deal 
with. If the amount of work is reduced, the number of Income-taX Officers 
would have to be increased to a very great extent, which may not be possible, 
if the standard of recruitment is to be kept high. 


4j 2. The other aiteinatuve, it seems to us, is to reintroduce the system of 
Examiners or something like it. The Examiner's cadre was discontinued on 
the grounds, among others, (i) that it induced among the Income-tax Officers 
lethaigy, which made" them dependent on the Examiners or there w’as duplica- 
tion o« work and (ii) that the Examiners, being low paid siibcrdinates, were 
amenable to ^influences. On the other hand, it has been argued, particularly 
f Enhadiir Vachhn, wffio has had a very long experience of the working 

of this system in Bombay, that by interposing two persons between the 
ossessee and his as.sessment, the chances of corruption were reduced and that 
specialisation in accounts made the scrutiny more accurate than now. We 
agree that there is not much advantage in having Examiners employed on 
small cases; but :n big (lases and complicated cases, the continuous strain that 
the examination of accounts involves on an Income-tax Officer, if he is him-4 
self to examine accounts in all aspects and to apply test checks, is so great 
that the strain might prevent his discovering tbe whole truth. A clerk, who ia 
only a mechanical assistant, can hardly remove the strain. A person like an j 
Aanimer of Accounts \sTA'ld in such Cases be able to take part of the strain * 

.. however, that he should rut be allowed 

0 do more than bim^r topether the raw material, which the Income-tax Officer 

!prs of t old suggest that, in place of the Exami- 

ners of the old regime, a new type of Gazetted Officers to be stvled as Assistant 
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IncGme-tax Officers may be. appointed and the necessary amendnaeiiu authoria- 
ing such appointment be made in the Income-tax Act. As the class of officers 
will, in addition to their status, have a good career before them, they may be 
relied upon to possess both ability and integrity. In the past, an Income-tax 
< dicer was given so nmch assessment work (nearly 2,<»00 assessment 
' ises in a year) that he h:^.d perforce to rely on the Examiner; but, if the dis- 
tribution is somewhat as low as at present, he should be able to devote more 
time to the scrutiny of accounts; there will be no duplication as the new 
officers, we have suggested, will do only spade work; and there will be less 
chance of corruption, as they will be selected from a class not ve^’y different 
from the Income-tax Officers, and, secondly, their work will be checked by the 
Income-tax Officers. In addition to this specially recruited class of Assistant 
Jncome-tax Officers, there should be available others for examination of 
accounts even under the present system, viz.^ the probationary Jncome-tax 
Officers, during their period of training and Leave Reserve of Officer a, which 
even on the 10 per cent, basis should be a fairly good number. 

413. These and other proposals, which we have made, may no doubt in- 
crease the cost of collection. The consideration of economy by all canons of 
good govennnent is overridden by the needs of efficiency and of eliminating 
the evader. In the words of Schultz “American Public Finance'*, 8rd Edition^ 
page 314: 

“A low ratio of costs does not necessarily indicate an efficient tax admlnis- 
tiatiuii. A tax office Inat makes no attempt to discover avoidani'e or check 
evasion, that cuntents itself with accepting such revenue as is voluntarily oaiil 
in, will of course shov a low ratio of costs to revenue. Another office that 
genuinely seeks to collect the full amount of taxes payable under the Jaw, 
that seriously audits returns and makes sample checks, that provides review 
machinery necessitated hy its more intensive improvement of the law, will 
collect much more revenue, but it will have a higher ratio of adininistrative 
costs. Low tax^ costs resulting from administrative indifference ore as much 
an indication of injur/ to the taxpaying public as high costs resulting from 
inefficiency.” ^ 

According to Schultz, the administrative and field personnel of the Bureau 
of Internal Revenue in the U.S.A. in June 1920 was 20,159, which included 
also the personnel ^ for Customs, Excise, Corporation Tax and Persoiuil Income- 
tax personnel. Tlie r umber is much larger now. In the U K., we were 
informed, the number of luspectors of Taxes before the war wns in the neigh- 
bourhood of 1700. The number of Income-tax Officers in the Indian Union ie . 

Even after ranking full allowance for the larger tax#reverue in the 
ofner countries, we think there is a need for increase of Income-tax adminis- 
trative^ * personnel in this country. An expensive machinery that plugs all 
Icopholes is preferable to another which costs less but does not stop the leak- 
age. 

414. As regards the proposals for recruitment, it may be said that the 
larger the number of recruits required, th« lower will the Department have to 
descend the steps in the ladder of ability, to recruit its quota of officers and 
this deterioration in the quality of its recruits might perpetuate the evil of 
inefficiency. Measures may be taken to reduce the load of annual v/ork expect- 
ed of the personnel of the Department, that is, firstly, by reducurig th*? extra 
work viz., interviews, etc and, secondly, by reducing the number of files on 
whicli intensive vrbrk is4o be done in every financial year. TJ)e present 
Form of Return, although comprehensive in most respects, might, we think, 
b? improved to iiicorporate «uch further information as will help the officer ta 
arrive at the assessable income without interview least for certain categories 
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of income. For iuBt^inoeu 

(a) the tf ddress of the assessee should be both residential and official, the 
former for Aerification from the survey records, 

(b) for purely salaried persons, information may be required in the Returns 
of (i) the name or names of the employer or employees as in certain industries, 
owned by a group of indnftrialists, an employee is paid from more than one 
business, (ii) the amount of salary to the employee due from each such 
employer and (iii) the tax deducted, 


" (c) from owners of Government Securities, who claim refund of tax, (i) 
description of securities, (ii) face value of securities, (iii) income received, 
(iv) tax deducted, (v) where tax is not deducted or is deducted at lower than 
the muxiniuni rate, the description of the authority under which this is done, 
(vi) the interest paid on loan, the amount of the loan and the rn>e of the 
interest, 

(d) In the case of professions: 

StA.tement of Accounts showing Expenses (with descriptive Net income, 

gross receipts. details). 

(e) In tue case of Business, in addition to information already furnished, 
the following: — 


A copy of the Trading Account with 
details as regards sales and pur- 
chases of poch commodity dealt with 
both in money value and in quan- 
tities. 


Name or Names of Banks in A list of books of 
which the assessee has current accounts maintain- 
and fixed deposit accounts ed. 
with the name in which the 
account is maintained and 
the address. 


(f) In the case of other sources, details of dividends, details showing the 
names and addresses of persons from whom royalty, ground rent and other 
similar receipts are received. 

^ (g) To save the time of the Income-tax Officer in hunting out facts from the 

records, the assessment records should be so arranged and made up as U> 
include an index of all the peculiarities about the assessee 's assessments in past 
years as well as the information collected for the year under assessment. This 
•can be done by the clerical assistant or by the Inspector. 

(h) Instead of trying to do every one of the cases, very minutely each year, 
ihe cases may be further arranged into two or three groups according to con- 
venience and only one of these groups should be taken up +or detailed scrutiny 
and examination each year. The other should be taken in the subsequent 
year, or years, so as to cover the whole field in two or three years. With the 
recent amendment of Section 34 of the Act, this procedure Is not likely to pre- 
sent difficulties in covering up escaped income from groups set apart for later 
scrutiny ; while fihe staggering method will increase the capacity of each Income- 
tax Officer and will thereby reduce the net number of officers required for the 
dotal work. Such methods are not unknown in other countries. According to 
Schultz, only about 7 per cent, of the millions of the personal tax returnt? 
•submitted to the Internal Revenue Bureau in U. S. A, are carefully examined 
by the Federal Income-tax Branch in U. S. A. every year. The rest are 
accepted after a general scrutiny and are left over for a sample check. 

415. With such arrangement of work and of the materials in the Returns and 
the records before him, the Incotne-tax Officer should be able to dispense with*a 
large number of interviews, which take up so much of his time and the time of 
the public at present. It would reduce his labours further, if he were to insist 
on every accountant, who files his power of attorney for an assesses* 
putting in his duly certified copy of statement of accounts for 
income-tax and if the public and the accountants could be ma le to feel that 
in the matter of convenience and interviews, such^ accountants as prepare their 
statements of accounts accurately receive greater consideration from the 
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income-tax Officer than others. In ihis way, a general improvement will 
result in the quality of such statements, which will further save the Income- 
tax Officer’s time and labour in examining accounts. If Accountants are taken 
into confidence and assessments are agreed to with them, more particularly for 
the years in which the scrutiny of the accounts is superficial under the staggering 
system, the occasions to reopen such cases under section 84 will also be fewer. 

416. It has been suggested to us by some that Income-tax Officers should be 
instructed to take up large income cases in hand first. W hat was probably 
meant to be implied in this suggestion was* that, owing to the imposition of the 
disposal diary, Income-tax Officers are inclined to fill up the prescribed outturn 
by small cases and postpone completing big ones, with the consequence that 
when the year nears its end, all the big cases are hurried through for revenue. 
The Departmental Officers have, however, another story to tell. It has 'been 
complained by them that big assessees are generally the worst offenders against 
regularity in filing their Returns of Income. Usually, they have to he coaxed 
into putting in their accounts. Whatever be the truth, we thing that he 
Income-tax Officer, as soon as the statutory period for receiving Returns of 
Income is over, should make -out a programme of work for the whole year. In 
this he should space out all the big cases evenly t^oiighont the year and 
follow the programme rigidly. If an assessee scheduled for the early part 
fails to res])ond, he should be dealt with as a defaulter unless he sho\ys good cause. 
Ill order that no favouritism should be ascribed to him, the Tnconie-tax Officer 
truly change the order of priority from year to year. We are confident that if 
the Income-tax Officer shows by firmness and tact lhat, while he is willing to 
meet all reasonable requests, he is not prepared to grant unjustified postpone- 
inents, thq resjionse to regularity will be better aud the uneven pressure of work 
will be greatly reduced. 

417. One of the items on the time-table of an Tncorne-tax Officer in the 
present set up is what are known ss '‘Trial Cases". These are cases on the 
bordgr-line where assessibility is uncertain and has to be ^ tested either from 
accounts if maintained or from further inquiries. If an Income-tax Officer 
in charge of an assessment circle is also to do these ‘trial cases’ as he does at 
present, he will not be able to pay full attention to other important duties, as 
the procedural work involved in trial cases is only slightly less, if at all, than 
in regular assessment cases. In rnost trial cases, accounts are either incom- 
plete or inacV'qiiate and the assessee is not accustomed to requirements under 
the Income-tax Act. The labour in arriving at the quantum for assessment is. 
therefore, greater generally and, in some*^'^ases, it has to be further supple- 
mented by iiiquiries by the Inspector. It would, we think, conduce to s^ed, 
if these cases are dealt with in the first instance by the surveying staff itself, 
by whom the names are suggested and that staff might pass on their conclusions 
to the regular Income-tax Officer of the area for action, if convinced that, on 
facts recorded, an assessment can be sustniped. This will reduce the Income- 
tax Officer’s work. The surveying staff must, to be able to take on this work, 
include one or two Income-tax (Officers, who will also supervise the work of the 
Inspectors under them. The class of Assistant Income-tax Officers whom we 
have suggested may also be utilised in this connection. Where after interviews 
and inquiry, a trial case is found not to have an •Assessable income, the record 
of the investigation should not be destroved, but should be indexed and filed, 
for further reference, and a note should be made in the Survey Register • f 
the proceedings taken. Such records will, wp believe, save much of the time 
which Inspectors now devote year after year to the investigation of Intimation 
Slips. 

418. Mr. P. C. Malhotra of the Income-tax Appellate Tribunal would extend 
such a system with some variations to regular assessment cases also. FTe 
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suggests that the Surveying Officer should issue regular notices under Section 
22(2), collect, the Heturns, make inquiries and put up a report of assessable 
income to the assessing Officer. The latter will then have the two sides before 
him, that of the Surveyor and of the assessee arid, as he is not a party in the 
collection of either material, he will be able to bring an unbiased mind on the 
assessment. Mr. Malhotra further suggests that the Surveying Officer as well 
as the assessee should have the right of appeal against the assessment made 
by the assessing Officer. This suggestion has certainly the merit claimed for it, 
of reducing favouritism, by provicJing a double check on the collection of 
materials on record and of ensuring a fairer approach to the assessee 's point 
of view than obtains at present. On the other hand, the method differs only 
a little from the former system of employing Examiners, which we have dis- 
cussed elsewhere. If both the Surveying Officer and the assessing Officer are ^ 
to deal with the same cases, there will be duplication of work in all these cases. 
We have found that nearly 60 per cent of the assessment cases before Income- 
tax Officers are cases of small incomes. To provide two Officers on such cases 
would be uneconomical and the advantage secured may not be commensurate 
with the double labour and time, that the system involves. In the present con- 
d;tion6, when the recruitment machinery is unable to provide even the normal 
strength of staff required to clear \ip the load of arrears, when recruitment of 
the right type is still difficult, when speed is the first consideration, and eco- 
nomy the second, the proposal docs not appear to be expedient. 

410, Inspectors and Suirvery work. — As the Royal Commission on the Tricome- 
tcix, 1020, pointed out, the problem of evasion is ‘'inseparable from a system 
under which the primary basis for the assessment of profits is the tax -payer's 
own return'* (paragraph 029), “Although a tax-payer is obliged by law to 
make a return of his income, in many cases that return is, in the nature of 
things, capable of only a partial or imperfect check, and w^hen this is knowm 
to or suspected by the tax-paver he is "Tiempted to speculate on the ehance of 
escaping detection if the return is inaccurate. He may not always be guilty 
of fraud; he may be culpably careless; he may decide every doubtful point in 
his own favour by deliberately refraining from inquiry ; ho may cultivate a 
profitable ignorance or a negligence that is not free from guile" (paragraph 625). 
Inspection of the books of accounts is the principal method of checking tlie 
correctness of the Return made by an assessee; such inspection, however, can- 
not disclose, in the nature of things, incomes, which, through either careless- 
ness or bv design, are withheld from the hooks. Tt is necessary, therefore, to 
evolve a machinery that will assist the Income-tax Officer in arriving at a quick 
decision on the reliability of the accounts placed before him. Towards this end, 
the Income-tax Department has always sought to collect materials from outside 
sources to check statements made by asscssees. Xliis collection of materials 
or information was proviouslv ipade through Inspectors. Tt was the duty of 
the Inspectors to collect specific information about individual assessees in ord(‘T 
to check the statements made by them, to n'port on new assessees, to survey 
the localities and put up estimates of incomes of the people in those localities 
for the information of Income-tax Officers, and conduct such other inquiries 
as they might be directed to make by the Income-tax Officers under whom 
they worked. The Inspects used sometimes, especially in Circles to which 
Examiners were not appoinfed, also to assist the Income-tax Officers in the 
examination of account books produced bv assessees. Tf time permitted, the 
Inspectors used to collect general information of assessment value from Public 
and (rovernment records. The following extract from the administration Report 
of the Central Board of Revenue for 1981 — 32 gives an idea of what was aimed 
at: — ; 

“Lists are prepared at the beginning of the year from the registers kept 
at the Railway stations containing the names of the consignors and 
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consignees of merchandise. Extracts are taken from the books of 
wholesale dealers when examining their accounts. The registers of 
Registration Offices, Municipalities, District Boards and Civil Courts 
are also examined and details of decrees and of mortgage trans- 
actions are noted. The High Court Cause Lists and the accounts 
of all zamindars engaged in litigation are consulted for information 
as to the engagements of lawyers. All GcHTemment Departments 
and Local Bodies regularly supply lists of payments made tc^ con- 
tractors and these are communicated to the Income-tax Officers 
concerned for use in checking accounts. Lists of contractors 
receiving payments from companies and mercantile firms are also 
prepared and passed on to the Income-tax Officers concerned. 
Lists of Barristers and Advocates prepared by the Bar Council 
are •‘upplied and the lists of medical practitioners are obtained 
from the Secretary of the Medical Registration Board. A list of the 
motor owners is also obtained from the Police Department. 
Stamp Vendors’ registers ar^ also examined for deeeds executed 
by money-lenders” 

Not all the items mentioned in this enumeration were actually attem])ted 
in all the Provinces, at any time, and, when the World War broke out, even 
the pretence of ihaking inquiry on the scale proposed was given up. The better 
class of Inspectors were promoted as Income-tax Officers and those who were 
left and the new recruits had their hands full with “Intimation Slips”, with 
the result that other inquiries were held in abeyance by the pressure of events 

420. In the present organisation, Inspectors are divided into two groups: 
one group consists of men who are attached to Income-tax Offices, where they 
are entrusted with the duty of making specifiS inquiries about individual asses- 
sees, and also of making a survey of localities. The other group foims part 
of an Investigation Branch, which works under the superwsion of an Inspecting 
Assistant Commissioner and is controlled by the Commissioner of Income-tax. 
The strength of the Inspectorial staff attached to an Income-tax Office is fixed on 
an ad hoc basis, and generally does not exceed l/Srd of the total strength of 
‘-..Income-tax Officers,* both permanent and temporary (additional) employed in 

• other than purely salary and refund circles, for which no Inspectors are 
sanctioned. As the spearhead for local investigations, the Inspector attached 

"to. an Income-tax Office has to know all the principal business details for liis 
area; he has to know not only his assessees but also others, who are not borne 
•on the assessment list and he has to keep himself informed also of the social 
and other activities of the assessees as a check on their ability to spend on 
■those activities; and all this he has to achieve without being conspicuous or 
inquisitiv^i enough to attract attention. “Intimation Slips” which take up 
most of the time of the local Inspectors at present, will be less of a problem than 
‘they are at present if the Inspector knows his charge thoroughly; other inquiries 
into incomes and activities of persons within the area will not also take much 
time, if the Inspector has with him a detailed list of persona who own big 
properties, who conduct business or have other taxable income. This infor- 
mation is collected through what is departmentally known as “Survey”. 

421. Survey work used to be given priority in an Inspector^ programme of 
work in the past and in Bombay and Calcutta a Superintendent of Survey 
with gazetted rank was specially appointed to supervise and to conduct surveys 
of business and residential localities in the City. In course of time, this part of 
the Inspector’s duties appears to have been neglected, which, we think, was 
unfortunate. If a proper survey had been taken in hand during the period of 
the war of all localities at least in the principal towns and survey sheets had 

• been prepared showing for each house, the names of the owner and of the 
tenants, a lot of evasion practised through disguised names, spurious addresses 
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and camouflaged businesses, would have been prevented, as Income-tax Officers 
would have been able to probe the disguises even while they were being paraded. 
Evasion by new assessees would have become more difficult and evoidance oil 
tax by migration would have been discovered in time to prevent it. We were 
told by one Inspecting Assistant Commissioner in Bombay City that when in 
1943-44 an intensive survey was made of even one locality, namely, 'A' Ward, 
as many as 2,500 new' assessees were discovered and the total -revenue in one 
/year from these assessees exceeded Ks. 5 lakhs. We, therefore, think that 
survey work should be given first place in the programme of Inspectors and 
to expedite the completion of surveys in the principal towns and cities. Govern- 
ment should increase the staff given to the Income-tax Officers for survey and 
inquiries. The sanctioned strei>gth of Inspectors which according to our in- 
formation was 230 on 1st June 1948 for the whole of India as against the 
sanctioned strength of Income-tax Officers of all grades of 729, is patently in- 
sufficient for a full survey, but may not be insufficient to maintain up-to-date the 
survey records once made up. For the initial survey a larger staff would be 
necessary, which will be reinforced by the probationary officers under training. 
It will, we think, repay its cost and labour by the reduction in the number 
of inquiries and consequent savings on Inspectors on that job, by bringing 
under tax the assessees who have been escaping so far, by enabling the Depart- 
ment to know its real strength and its potentiality and, from such knowledge, 
to avoid waste of man-power. 

422. Inquiries made for the purpose of checking returned incomes, or state- 
ments made, or accounts produced, by assessees, are, by the nature of things, 
made for years to which the assessments relate. Therefore, in a good many 
cases, they are made many years after the events took place. Often, there- 
fore, such retrospective inquiries have proved unconvincing or have reached 
results too late to be useful in assessments. If the Inspectoial staff, whether 
attached to Income-tax Offices or to the Investigation Branch could collect and 
record information concurrently with the events, the collection will be more 
accurate, fuller and more fruitful of results. We would, therefore, suggest fhat 
Inspectors should, in the course of their duties, be authorised and instructed 
to collect and tabulate current information relative to or likely to be useful 
for ^sessment purposes, from newspapers, from business deals, from court 
proceedings, even from gossip, without waiting till the commencement of the 
assessment fqr which such information may have to be used. 

. 423. Investigation Branch. — Inspectors attached to the Investigation Branch 
have also a large and extensive sphere to cover. This branch, under the present 
name dates from 1946. It is placed under the control of the Commissioner in 
each Province. Allied to the Investigation Branch is the Collation Branch, which 
is under the direct charge of the Director of Inspection. It receives from various 
offices and Departments, intimates of payments, which it collects and distributes 
among 'assessing officers. The office of the Collation Branch is at Locksley 
Hall, Madras. The present sanctioned strength of the Investigation staff is: 


Actually employed 
Sanctioned 8 tren> 2 :th 







Grade II 

Grade Illf 






Offloera 

Officers. 

Income-tax Officers, 

- 



. 

. 7 

4 

Inspectors . 





67 

37 

U.D. Clerks 





22 

35 

L.D. Clerks 





70 

25 


The sanctioned staff for the Collt^tion Branch at Madras is 68, but the number 
actually working at present under the control of the Assistant Directs of 
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Inspection is : — 

19 Clerks f()r Ledgering. 

8 on Beceipts Section. 

4 on Indexing. 

3 acknowledgement • slips 

2 establishments. 

2 on 19A Statements. 

33 Total. 

424. The province of the Investigation Branch is not only to collect informa- 
tion against evaders wherever possible but more especially to collect* and collate 
that kind of information which will make people desist from making attempts- 
at evasion. With this end in view, the Branch has to spread its net wide and 
to try to bring within it all that is floating about, although all of it may not 
prove of value. Provided, the information lias assessment value, the Investi- 
gation ' Branch has to collect it, whatever be the sources that yield it. The 
information has then to be sorted out, sifted, tabulated and then distributed to- 
proper quarters. Mr. Sundaram, who has made some helpful contributions on 
this subject, suggests that the information to be collected by the Investigation 
Branches of the Income-tax Department, should be recorded at three levels, 
namely, (a) the assessment files in the Income-tax Office, (b) in the Commis- 
sioner’s office where a Special Bureau should be opened for this purpose and 
(c) in the office of the Central Board of Revenue where also a Special Bureau 
should be opened. For the purpose of this classification, he would lay- down 
the following limits of income: — 

Bs. 5,000 to Rs. 50,000 in the case of the Commissioner’s Bureau and above 
that limit in the Special Intelligence Bureau with the Central Board of 
Revenue. Many others, while in general agreement with the proposal to 
establish an Investigation Branch, doubt its utility so long as the Department 
is unable to ensure a proper use of the information collected by the Branch. 
One of the replies mentioned specially the Returns under Section 19A and 
Section 20A and stated that the valuable information already available through 
these Returns is not being utilised by the Department properly. Much of this 
criticism is, no doubt, substantially correct. It is on the other hand equally 
true that recent events have so conspired that the Department has not had 
sufficient time nor the strength to give the Investigation Branch a fair trial. 
The Commissioners, overwhelmed as they are with heavy arrears in assessment^ 
and with a paucity of staff to attend to them, have neither 

the time nor the means to build up a Branch, which can 

show results only in the future. Perhaps also the Department 
having found the problem of investigation on the scale contemplated, vaster 
than anticipated, got frightened by the financial implications. We think, 
however, ther^ is considerable potentiality of revenue in the collection of 
commercial and business information, interpretation of it in terms of assess- - 
ments and distribution of it to proper quarters, and that if the two Branches 
of Investigation and Collation are properly worked, they will, by detecting 
actual omissions and frauds, as well as by preventing many more, benefit the 
revenue many times over the expenditure incurred. Prices change; specula- 
tions- alter the fortunes of persons; properties change hands or are newly 
constructed; new capital is raised and new industries are started; contracts are 
entered into over the length and breadth of the land. All this information 
must be collected and collated, to check up the Returns which may be sub- 
mitted and to bring to book those who may not submit to their proper liability 
under the Income-tax Act. 
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425. With Mr. Sundaram, we believe, that the Investigation machinery 
should work at pi^ovincial as well as central level. As at present, the provin- 
cial inachinery should continue to work under^the control of the Commissioner 
and the central machinery should be directed and controlled by the Director of 
Inspection, by whatever name he may be called. In England, the Investiga- 
tion or Inquiry Branch is centrally administered. It works constantly, collect* 
ing, sifting, testing the information received and \^e were informed that 
evasions that have been discovered through its efforts in the 'U.K. have 
contributed no inconsiderable amounts to the Exchequer. The Commissioner’s 
istablisliment should be able to collect information under the following 
heads : — 

(i) Information from returns under Sections 19A and 20A; 

(ii) Information regarding sales, purchases and mortgages from the 

offices of Sub-Eegistrars and Eegistrars; 

(iii) Decrees for debts, etc. from civil courts; 

(iv) Holders of shares from the registers of the Eegistrars of Companies; 

(v) Lists of names of stock brokers, cotton brokers, bullion brokers 

and commodity brokers and their sub-brokers, from their associa- 
tion records; 

(vi) Changes in ownership of houses and lands from Municipal records; 

(vii) Contract payments by Bail ways, Public Works and Provincial 

Supply Department; - 

(viii) Important details of imports and exports from Customs Houses and 
Port Trusts; 

(ix) Movement of goods through Eailway records, municipal octroi and 

terminal posts; 

(x) Description of new businesses from provincial ‘sales tax records and 

the extent of the old and new businesses; 

(xi) Lists of Directors and shareholders in Companies from the records 

of the Eegistrars of Companies; 

(xii) Disposals of surplus goods and big sales through auctioneers; 

(xiii) Lists "of import and export licences from licensing authorities; 

k (xiv) Lists of big payments by book makers on the racecourse; 

(xv) Details about prosecutions by anti-corruption Department and by 

• Provincial authorities for breaches of control regulations; 

(xvi) Large payments by stock brokers; 

(xvii) Large amounts of over Es. 25,000 each of purchases of bullion and 
of jewellery and other expensive and luxury articles; and 
(xix) Membership of expensive clubs. 

I Such of this material as is not of purely local interest should be sent by 
he Conjmissioner to the Director of Inspection for being collated and distribut- 
'd by bis organisation. The central machinery will collect similar information 
or the central and headquarters establishments of the Departments mentioned 
previously and from the Defence Department, from the External Affairs Depart- 
ment, Department of Works, Mines and Power, Controller of Capital Issues, 
Controllers of Imports and Exports, etc. It should collect information about 
price changes in different principal commodities, about control regulations, 
details of licences issued. Disposals Department sales, etc. From this mate’- 
rial and that received from the Provincial Commissioners, the office of the 
Director should circulate summaries and statements which can be used for the 
purpose of and in the course of, assessments. The Income-tax Officer, on 
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receipt of this information, from the Provincial and Central Investigation 
Branches, should have it recorded serially in the proper assessment records 
and an index should be prominently placed in that record of all the intimations 
received for each assessment year, which index should be checked and initialled 
by the Superintendent. The present method of filing intimation slips leaves 
a great deal to the honesty and industry of the clerk for bringing the intima- 
tions on record. An index card when checked and compared with the Receipt 
Register should afford some check on oversight or deliberate suppression. 
15uch checks should be enforced in all offices through the Superintendents, niid, 
if Inspecting Assistant Cominifesioncrs also make it a part of their duty pei-io- 
dically to iikspect the index cards, “the practical usefulness of investigation will, 
we think, be greatly enhanced. With the expansion of the machinery of 
^Investigation, that for Collation must also expand, if the collected material is 
reach proper quarters in digestible form. The Collation Branch should be 

‘ er strengthened by a machinery to keep a track of its intimations until 
satisfactory proof is obtained by it that the intimations and statements for- 
warded by it have been properly considered and utilised by the officers to 
whom they were sent. 

426. To enable the Inspectors to discharge the difficult duties, which we 
have r^ommended, effectively and with as little conflict as possible with the 
public, they and other subordinate officers, e.g., Assistant Income-tax Officers, 
etc., will have to be given: — 

(i) a recognition under the Income-tax Act, and 

(ii) certain powers. 

The former can be achieved by adding in sub-section (3) of section 5, the 
following words after 'thinks fit’, “and such subordinate staff as may be deemed 
necessary to assist the Income-tax authorities in the performance of their 
duties". The powers to be given will depend on the nature of their duties and 
will be restricted to statutory authority to take statements, etc. 

427. It may seem that the steps above recommended cover such a vast 
field that it will be impracticable to give effect to them. We, however, feel 
that the difficulty is not so great as may appear at the first blush. In princi- 
ple, the proposals are merely an extension of the methods of the present 
administration and once the system and the required machinery are brought 
into operation, the further task of merely keeping them upto date will be 
relatively light. 

428. Bailifls. — Khan Bahadur Vachha has brought it to our notice that 
under the recent orders of Government the cadre of Bailiffs has been abolished 
and simultaneously the arrears of tax collections have gone on increasing. We 
have not had time to obtain figures to see what extent the abolition of the 

( cadre of Bailiffs has contributed to the accumulation of arrears of revenue. 
We, however, agree that it would conduce to quickef collections * if appropriate 
and adequate machinery for the purpose is maintained. 

429. IdniateriaQ Stall. — The Ministerial staff in the Income-tax Department 
has difficult and complicated duties to perform. The notices, although most 
of them are printed, have to be correctly issued and have to be carefully 
worded by omitting unnecessary words, as a wrong word can change the whole 
aspect of an assessment. The calculations of tax and of refund are long and 
are often involved. They have to be accurately and quickly made, mostly 
without the help of Adding Machines and other similar aids, which commercial 
establishments maintain for their smaller staff. Many of the replies received 
have, therefore, suggested ^at greater care should be taken in the recruH- 
iMnt and training of the ministerial staff of the Department. The Bengal 
(2iamber of Commerce -have as usual expressed strong views on this point.. 
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Thev say in iheir reply that “there is as much need for increasing the number 
of the clerical staff and for greater call for improvement in the type and quali- 
fications of such staff. Experience in Calcutta — and it is not thought that this 
ie an exception — demonstrates forcibly that the level of clerical staff is 'Extreme- 
ly poor for which there can exist no reason other than faulty selection and 
want of training and adequate supervision, defects, w'hich,. in these grades, 
should be capable of ready solution.” An untrained and inefficient clerk is, 
they urge, a „reater danger to revenue in this Department than in any other. 
To the extent that he is an efficient and willing worker, a clerk will relieve the 
Income-tax Otficor of a part of his responsibility and contribute to the speed 
of assessment. Tt is an instructive commentary on the scales of pay offered 
to the clerks, their prospects and the nature of their duties, that very few 
graduates are willing to take service in this Department. It is, therefore^ 
necessary, we think, to liberalise the conditions of work by planning it properly 
so as not to put too much strain on the Clerks, and to train the staff in theif 
dutieb so as to make it easier for them to get use& to their peculiarities. We 
understand that in some Provinces, examinations were held and some training 
was given to new recruits. The system should be extended and made a 
regular feature throughout the Department, if it is not so already. It ig a" 
regular feature in the Departments in the U.K. and elsewhere. 


, Equipment 

430. Among the many handicaps under which an Income-tax Officer has to 
work and which hamper the progress and even the quality of bis work, is the 
paucity of equipment. It do^^s not appear to have been sufficiently recognised 
that even as ii currency note cannot be printed without paper, an Income-tax 
Demand cannot be made without papb’. An Income-tax Officer has to write 
to assessees an.l reply to a number of letters from them each day and through- 
out the year; has to write out voluminous notes about the examination of 
the accounts of assessees as also assessment orders; he has to supply copies 
of such orders foi various purposes; he has to send reports and returns to 
appellate and administrative superiors for statistical purposes. With the in- 
crease* in the number of assessees, this work is daily increasing; and yet an 
Income-tax Officer’s office is placed, for the grant of stationery, on practically 
the same level as other Department’s of the Government of India, with a quota 
of Ils, 10 per year per clerk. We have already noticed that in 1939 the clock 
of assessment woil: was set back by about six months owing to the inability 
of Government to supply the forms of Returns of Income in time. Even as 
late as 1948, things were no beit-er. In one Province at least the same defi- 
ciency with a similar consequence seems to have been experienced this year. 
In most Provinces, Refunds were delayed because Refund Order Books were 
not available. The work of the Authorised Officials of the Commission suffered 
similarly until recently for want of paper as the Oommissioners in the Provinces 
had run out jf their stock. We think it is false economy to stint the supply 
of paper to the Income-tax Department. Besides being adequate, the supply 
of paper to the Licome-tax Department should be of more durable quality.- 

* As apsessmeiit records in Income-tax offices are to be retained in some instances^ 
for twenty years and in others for even longer periods, and as they are beinp 
(‘■onstantly handled in the Income-tax offices, in the Appellate offices and in the 
Tribunal’s offices, besides being sent often by post to the Central Govern-fl 
mer.b, the paper to be used for assessment orders, etc., must be both white 
and durable. 

431. One of the severest but most useful critics of the equipment and 
management of affairs in an Income-tax office is the Bengal Chamber of 
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CoiritneEce, wUo bay : - „ . i. u «« 

“Even in the most essential but elementary office ^ 

typewritere, etc., the Department is woefully* deficient. Certainly 
lie^hanical aids and devices in a section where it is most needed 
are conspicuously absent and Comptometers and other modem 
rnoohines, as an aid in rapid statistical calculatiMS, do not seem 
yet to be realised as a need in the Department. The hours wasted 
in original calculations and their cheeking must be colossal. 
C^ilice furniture as well as placement and location of the omces 
are in many instances entirely inadequate. 


From what we have seen during our visits to the different centres in India, 
ihis criticism of the Bengal Chamber of Commerce does not appear to us ta 
foe exaggerated. Income-tax offices all over the country are mostly ill-equipped 
and over-crowded The ofl&cer usually works in a small cubicle with an area 
just large ei^ugh for a chair for the Income-tax Officer himself and a couple 
of more chairs for the assessees with one small tabje in between; where the 
rooms are larger ihe number of officers accommodated is also correspondingly 
greater. For library all that an Income-tax Officer gets is the Income-tax 
Manual, a set of Income-tax Reports, which also in most oases is shared 
betM'een a number of officers, etc In matters of stationery, he is probably 
worse oflP, considering his requirements, than most Departments of Oovern- 
meiii. In respeet of other requirements like typet^riters, almirahs for arrang- 
ing files, the story is equally sad. We found in each office stacks of assessmenii 
riles e]jread out over the floor for lack of almirahs to place them in. It must 
be a matter of chance that assessment orders and acknowledgment slips do 
not get 8eparat<»d from their respective files and do not cause an embarrass- 
ment 3 to fneome-tax Officers by their absence from the proper places. There 
are other maLters such as the lack of a stenographer, difficulties created by 
transfers, insufl5ciency of allowances for travelling and transport, which have 
been mentioned to ns as contributing to discomfort and inconvenience of 
fneem e-tax Oflic#'.r«. 

We have no reason to think that the unsatisfactory state of affairs 
with regard to either accommodation or equipment is due to deliberate action 
or want of action by Government. Residential and office accommodation at 
well as furniture seem to be equally a problem to the Income-tax administra- 
tion in the United Kingdom to judge from certain reports that wo noticed 
locently. In the United Kingdom, the problem seems to be handled with a 
sympathy and understanding, which has evoked helpful co-operation from the 
Service. Thus, transfers ore avoided there as far as possible if rcsidentiar 
accommodation for the person to be transferred is likely to be difficult. If the 
grievances of officers are treated here also with similar sympathy and under- 
standing, .and the officers are made to feel that their difficulties are being ap- 
preciated and looked into, we feel sure that the officers will accept their un- 
avoidable discomfort with cheerfulness bom of hope and that with mutual 
co-operation the period of adjustment can be made less difficult than it is 
•otherwise likely to As soon as circumstances permit, we suggest that each 
Income-tax Officer should be given an independent room for office work of 
■sufficient^ size, and fli.it etch Income-tax Officer should have also welJ-equip- 
ped waiting room for assessees. This matter of convenience of assessees who 
have to attend Income-tax offices and wait there some time has long ^ been 
complained about, but with little effect. Among other conveniences, whch 
are now scarce but are necessary, we should mention telephones of which each 
-Mome-tax Office sfioiiH have at least two, one for the persornl use of the 
officer and one for his office. This will be a great convenience to assessees 
also. 
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488. With regf.id, howiaver, to the equipment proper and the help of steno* 
graphers, it is a i. atter that cannot be solved by sympathy and patience alone. 
As assessment oj .Ijfs cannot be got written by these virtues, the need for a 
stenographer mub be met by giving a stenographer. Between, on the one 
hand, Appellate Officers. Inspecting Officers and assessees who want a de- 
tailed assessment order and, on the other hand, Commissioners and the 
Director of Inspection who wish cases to be disposed of in sufficient ij umber, 
the Jricome-tux Officer is in a difficult position. His life will be much easier 
and Lis orders much in Die readable and informative if each Inc(>me tax Offi- 
cer ip given a stenographer to assist him and is not obliged to s<iuie a steno- 
grapher with another or other officers. Whether an assessment case is a big 
one or a small one, the necessity of dictating an order to ensure speed in dis- 
posal is the same. ^ In t.be allocation of work, numbers make up for the diffi- 
culty or depth in the outturn expected' of each Income-tax Officer. We see, there- 
fore. nc sufficient 3 ustif]cat*on for making a distinction iu the mutter of steno- 

i grapi^ers. If they are hlf javailable for the pay offered, it <6 better that th# 
pay should be increased than that the Income-tax Officer should be denied 
tl« convenience. " 

4S4. Allied to the question of stenographer is that of i^ewriters, adding 
machines and other mechanical aids, which relieve manual work, while als# 
^ding to accuracy and speed. The sooner the present scarcity of typewriters 
is removed, the better for the work of the Department, and if at least some of 
the principal officers can be supplied with other mechanical aids, considerable 
saving is likely to be effected in time and labour. Adding machines, account- * 
ing machines, addressing machines and Comptometers, particularly in heaver 
Circles^ in Salary Circles and in Refund Circles, as also at the Head Office, 
will speed up work and assuage some of the public discontent; nor should 
furniture be allowed to lag behind. 

435. In the matter of books, the Income-tax Officer at present is practically 
thrown upon the mercy of others. He is expected to meet lawyers on their 
own ground and accountants on their ground; and yet, to consult any book on 
law or on accounts, he. has either to purchase a book or to borrow it from the 
same person with whom he has to argue. The former is beyond his purse and 
the latter is an unsatisfactory solution. Government should place at least in 
each multiple Income-tax office a small nucleus of a library consisting of a 
few standard books on Income-tax Law and a few on different methods of 
[accounting ani should circulate among Income-tax Officers one or two of such 
mreign periodicals on Income-tax Law .and Procedure as are likely to assist 
them in their work and keep their knowledge of the subject up to date. 

436. With regard to location of Income-tax offices, it has been suggested 
in some quarters that Income-tax offices might be distributed over different 
business localities for the convenience of the local assessees. On the other hand, 
it has been pointed out to us that such a distribution would make supervision 
difficult, and, even from the point of view of assessees, who are represented' 
by accountants, auditors and lawyers, if all the offices are situated in one place, 
greater speed is possible than otherwise. We think, therefore, particularly as 
the question of accommodation is very difficult these d^s, that the present 
system of locating Income-tax offices as near as possible to one another, if no# 
in the same place, need not be disturbed for the present. 

487. In the matter of service convenience and facilities, we would recom- 
mend ttiat, SB Income-tax Officers have to move about in their jurisdictions for 
various reasons they should, as far as possible, be encouraged to maintain a 
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<^nye 7 anoe and, with this end in view, they sheuld be granted conveyanoe 
allowances and other facilities in the matter of travelling allowances. These 
Stalls, though small in themselves, have a cumulative value for the efficiency 
•f Income-tax Officers and, by achieving greater facility and speed of work, 
reduce public discontent, which is one of the main breeding grounds for tax 
evasion, / 

Belations between the Department and the Public. 

438. “To tax and to please, no more than to love and to be wise, is not 
given, to man”, so said Burke in 1774. The couple of centuries that have 
passed since then have only confirmed the truth of his words. In paragraph 
329 of their Eeport, the Koyal Commission on the Income-tax, in 1920, state:, 

“Even good administration cannot prevent taxation from being to some extent 
unpopular with those who contribute .to it, because taxation deprives the 
citizen of a portion of his meansiaud devotes it to objects with which he may 
have little acquaintance and less sympathy, .,but an administration tliat is 
sympathetic and scrupulously fair, while adopting proper safeguards against 
evasion, ban do much to reconcile the tax-payer to his lot and convince him 
that within the limits of the Statutes the tax has been laid upon him with due 
care and justice”. While the Koyal Commission found that in England “the 
Income-tax was successfully administered”, the replies to our Questionnaire 
show the general belief to be otherwise in this country. The Indian adminis- 
tration does not appear to have achieved even a “passive acquiescence ajid a 
certain grudging co-operation on the part of the tax-payer”, which is the 
minimum necessary to secure “the smooth working of the taxing machine so 
as to produce the full measure of revenue with the minimum oi irritation to 
the tax-payer and with the least possible inequity between one tax-payer and 
another”. 

439. The complaints in the replies are, firstly, with regard to the personal 
behaviour of Income-tax Officers towards the assessees, secondly, as regards 
their official conduct, and, thirdly, against the system of administration under 
which they function. With regard to the first, the principal complaint is about 
the unpunctuality of the Income-tax Officers and their highhandedness. About 
official conduct, the objection is that the Income-tax Officers lack proper pers- 
pective, that they treat every assessee with undue suspicion and harshness 

if he was a thief and a robber”, the onus being thrown on him to prove that 
he is otherwise, and 'that the assessments are partial to some and harsh to 
others. The objection against the administration is that the Income-tax 
Officers, although some of them are very efficient, and able, and men of excel- 
lent character, are not allowed to exercise their discretion properly with the 
result that the assessee carries away the impression that he is arguing against 
a wall. 

440. A variety of suggestions have Been made to cure this malaise. Messrs. 
Krishnnswamy and Jagannathan of Madras suggest that evei*y member of the 
Department must be made to realise that he is a public servant, that he is ex- 
pected to help the assessee, that he is not paid to harass the assessee*, that he 
is expected to be kind, that he must show respect before be can expect respect, 
that he must presume that the assessee is an honest person till the contrary is 
proved, instead of starting with the presumption that the assessee is a knave 
until he exonerates himself, that under all oircumstanees he must keep up tf.e 
dignity of his office irrespective of the behaviour, of the assessee and that the 
virtue of punctuality is expected of him as he expects the same from the 
assessee. That there is another side to the picliure and that it requires two to 
make a quarrel is ignored by these and other critics of the administration. 

441. The 'adverse criticism of the Department, we think, has not a little 



to do with the unpopularity of the levy. The tax collector is an heir to tte 
entipathy inherent in every peraon to part with any of his income, which anti- 
pathy increases in tJie proportion the income is earned or unearned and ther 
share taken by Government is large or small. In the Indian system, the 
position the Income-tax OflScer holds is even more susceptible to such -anti- 
pathies than elsewhere. He is both an investigating ofiBcer and a judge, lo 
him are, therefore, directed the antipathies which an honest labourer feels in 
having to pay a share for an unknown benefit and of an evader towards a 
sleuth who tries to expose his action. At the present level of income taxa- 
tion in India, where, ob‘'ve a certain level of income, what is left to the earner 
is only Rs. 3 in every Rs. 100, but the visual return for such a large sacri^ 
fice is small, the temptation is great to throw stones at the person who cornea 
to collect the tax. Few of the tax-payers submerge it under their strong 
civic sense, some are kept on the path of rectitude by either i-espect for, or 
fear of, the law, others achieve a precarious equilibrium between their respect 
for the law and their love of money, while still others allow thtlr cupidity to 
get the better of their civic sense, even fear of the law, and resort to evasion. 
The last named class is probably the most vociferous in their abuse of the tax- 
gatherer mainly by design, firstly, to throw off suspicion from themselves, 
and, secondly, to prevent public opinion from strengthening t'.e hands of 
authority to combat evasion. Others join in mostly because of their sense of 
grievance against the lax. 

442. In spite of this atmosphere of general hostility in which the Depart- 
( ment has to#work, it has to be said to its credit that it can show jjot a few 

ixififances of officers commanding genuine respect and confidence frem the pub- 
lic in different parts of the country. “Honest, consistent arid expeditious 
administration”, says the writer on Public Finance in U. S. A. whom we have 
quoted previously, “will secure voluntary observance of tax lows Iiom most 
tax-payers”. This is equally true in India. The charge against the Indian 
administration, as a \ihole, is that it is neither honest, nor consistent, nor ex- 
peditious. When tlie present day honest tax-payer complains of the high in- 
cidence of the tax and is told tnat the level of taxation is higli because the 
taxes are largely evaded, he naturally jumps to the conclusion that the tax 
collector is unjustly taking from him what is actually due from another and 
he attributes this process to the Income-tax Officer incompetence, if not also 
to h:s dishonesty. He sees everywhere the hand of the tempter and every 
action of the Income-tax Officer is judged from this warped vlewpoirt. 

443. The Income-tax Officer's first endeavour should be" to remove such 
misconceptions from the public mind, if there be an;v» to replace them by 
confidence in his fairness and judgment. Fortunately, the n inn her of tax 
evaders is small as compared to the number of those who pay their dues pro- 
perly in most Income-tax Circles. The income-tax Officer has to address him- 
self only to the ma.iority, who being respecters of the law have only to be mol- 
lified for their loss by civ’lity, courtesy and a “sweet reasonahleness”. This, 
the Income-tax Offio(!r can do only if he moves among the assessees and 
studies their ‘psychology twists*. He must, to start with, get rid of the com- 
rl-:;x, unfortunately still cf-mmon among some of our young recruits that “the 
Officer" is superior to others. It is particularly unhelpful in the case of the 

I II) come- tax Officer whose dealings are all with the public. We have referred 
m paragraph 281 (under Refunds) to the instance where an assessee in the 
United Kingdom was pleasantly surprised to receive a Refund Order, withau‘ 
his asking for it. Such instances must multiply inxindia; the Income-tax Officer 
must show by his conduct that he is not the tax-grabber he is described to be 

I but “a referee, standing between the State on the one hand and the tax-oayer 
on the other, with the sole idea and desire that both get a square deal”. It is 
only thus that he can carry the assessee with him and by sugarcoating thi 
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pill of taxation make the aseess^ forget jbbe bitternefiB of the tax-gatherer*e 
duties or what is sometimes called the ‘tax consciousness’. What is of para- 
mount importance is that the assessee should be made to feel that he is no* 
being singled out for unfair treatment, and once such a feeling spreads amon 
the tax-paying puttie, the relations between the Department and the public 
will improve automatically and with them will also improve the civic sense of 
the taxpayers. The evaders will be marked out, and will lose their ability 
to spread discontent and will find their occupation of evading a dangerous pne. 

444. We have been told that certain classes of advisers on Income-tax 
matters deliberately foster a spirit of discontent and fear among the taxpayers 
in order to feather their own nests. Perhaps, there is some truth in this com- 

^ plaint; perhaps tihe Income-tax Officer’s actions and behaviour also give rise 
to the feeling of distrust in him. The remedy lies with the Income-tax 
Officer. If the Income-tax Officei%sees to it that he is regular in iitlerdance, 
prompt in attention, couiteous in listening to grievances, however frivolous, 
in the manner of a skilful salesman, he will immediately find a big dividend in 
goodwill from the taxpayer to the discomfiture of the dishonest 'adviser'. 

445. One of the criticisms most frequently found in the replies received 

by us that the present system of training and administration does not lesTt 
the Income-tax Ofticer free to exercise his initiative and discretion. It 
stated that the new recruite being yoked to duties before being fully broken 
to assessment work, approach their dutiee with diffidence which is only 
increased by the quality and rnultiijlicity of inspections their work is subje(*terT 
to. These make the young recruit apprehensive of exercising his bed ter 
judgment. Whatever initiative is left to him after these set-backs to h’s 
judgment and discreSjiion, is further depleted by the standard which is set to 
measure his efficiency. He is judged efficient not by the knowledge he shows 
or the manner in which he deals with tihe assessees, but the increase he makes 
in the demand of tax. His approach to assessment is tlius not that of a fair 
judge but of a partisan collector of revenue. The Income-tax Officer and the 

assessee are thus ranged on opposite sides. Although the final word in th’s 

contest may lest with the Income-tax Officer, tfie^ assessee has the advantage 
of better knowledge, and, being a contestant, he thinks it a part of the game 
to beat down the Income-tax Officer with deceit, untruth and non-co-operatiou 
We hs,y » seen no evidence of any instructions to Income-tax Officers directing 
them to pitch up assessments; on the contrary, in the instructions in the old 
Manual, the Income-tax Officer was directed to be sympathetic towards the 
assessee. but the complaint is so widespread that we cannot ignore it 
unfounded. We have no sympathy with an Income-tax Officer who surrenderts 
his better judgment to the dictation of his superior; but we have still less 
sympathy for those who would use their powers under the. Act without regard 
to justice, reason and fairplay. We have already expresed our disapproval 
of the Inspecting Assistant Commissioner who makes the Income-tax Officer 
a scapegoat for his views and thus saps the Income-tax Officer’s discretion 
and judgment with his indiscriminate criticism. We would suggest that 
an Income-tax Officer should be judged not on the number of heavy assess- 
ments he makes but on the number of unsuccessful appeals against his 
assessments; on the knowledge and understanding he shows and not on the 
pitch to which he raises his assessments; on the speed of his collections and 
not on the size of his pK])er deanands. Thersj should be a firm adherence to 
the spirit of the law, %hich expects the tax-payer and the tax-gatherer alike 
to meet in a* spirit of mutual trust. 

446. Various olhejr rtiethods have, been suggested to us to bring about a 
change of outlook, of conduct and of behaviour on the part of the, allegedly 



unsympathetic and tyrannical officer. Some •proppse that a Public Belations 
Officer should be appointed who should explain the ethics of taxation and the 
^ng that an evader does to hia fellowmeh in thia oouniiy. A aanond 

posai is that an Inquiry Officer should be attached to eacU income-tax Oircie 
where the small tax-payer can be helped to fill in his form of ileturn, etc. 
We foimd in some Provinces such officers actually functioning. There 
is this danger in assisting an assessee to fill in his form of iletum, that the 

latter is apt to throw the blame for a false statement in the Return on toe 

advice he received. If this can be avoided by insisting on the assesses himself 
filling ill the form and attaching his statement to accompany the form, and 
if the Department can spare the services of an officer, who is experienced 
pnougli in Income-tax Law and Procedure to guide and to interpret difficulties 
correctly, we think that the labours of the Inquiry Officer will greatly simplify ^ 
the work of the Income-tax Officer and that the assessee.’s grievances about ’ 
the complexity of the tax system, which drive him to dangerous advice, will 
be greatly alleviated. Another proposal that is worth considering is that a 
Complaints Officer should be appointed to inquire into public complaints about 
delays. and discourtesy on the part of the Establishment and that heavy 
punishment should be given and made known when given, for breaches of 
proper conduct on the part of income-tax officials. This proposal is not new, 
and if it has not been tried before, it is due to the experience of other Depait- 
ments where it has been tried and it was found that, more often than not, the 
complaints are used for blackmail or are frivolous and personal; the dangerous 
olfender is astute enough to realise the danger of superior inquiry and will not 
himself consciously invite it. The very fiuct, however, of the existence of a 
Oachinezy to listen to public complaints, if that machinery is i^ttached to 
the Commissioner’s offic.e, is likely to prove a delen’ent to imjiroper conduct 
and we think that, on this ground, at least, the suggestion should be 
riven a trial. The Complaints Officer should be of the rank of an Assistont 
Commissioner attached to the Commissioner’s office, who will be capable 
and experienced enough to judge quickly between truth and untruth, 
.who can take quick decisions, has no personal alignments, one who knows toe 
Income-tax Act and Procedure thoroughly and who will have authority enough 
'*to eniorcc his views. If he looks into cordplaints and grievances of a general 
character only and tries to remove them, the machinery of administration will 
be shown up and ultimately weeded out. 


447. Other remedies suggested are inorely extensions of the present practice. 
It has been proposed that Commis.sioiiers aad. A^'^istant < oinii k-Nioners should 
contact more freely and frequently assessees thiough Associations and riso 
individually, that towards this end they should publish their tour programmes 
in advance ot their actual visits, that complaints of an all-India character 
should be heard by the Member. Central Board of Revenue, and the Director 
of Inspection, who should for the purpose visit the Provinces more frequently 
and should maintain a more frequent contact with Provincial Chambers of 
Commerce and Merchant's Chambers. We have every sympathy with these 
suggestions. 


448. While these and other similar methods might improve the official side 
of the shield, it is more difficult to achieve the same result in respect of the 
popular aide. As the Royal Oomission on the Income-tax, 1920, put it: “The 
citizen who is deficient in public spirit has always aiilied at paying less tba^ 
his fair share of the nation's expenses, and it is safe to assume that he will 
always continue to do so. This may be said of every tax, but it is especially 
true of the Income-tax because there are many cases where a knowledge of the 



•jmmxxnif ot the taxpayer's prcAt is eoulmed to Himself or shared only by his oonr 
lldemsfii employees or ins professional advisers "j, in this gountry« where the 
.meains ayaiiable to maae large incomes are ieyr owing to .insuincient growtA 
of industry the number of rioh men is cmise^uentiy small, the giittor of 
large fortunes makes the public perhaps more^oierant to the (Rubious means 
employed in oolieotiug those fortunes than elsew'here. The Bengal Chamber 
pi Commerce say: “as tilings are at present, there is no question but^ that 
those who are known to be the biggest deUberfite cheaters are veoiNSld 

in all ranks ot society in the country and virtue ot their very success in 
cheating, are surrounded by an aura of ability and«* shrewdness, instead of 
beiog oetracised and stamped with obloquy. There can be no public con- 
science in the matter of taxation as long as these cunditio^s obtain”. Some 
consider that to tram the public conscience against evasion and to bring about 
helpful co-cperation between tne public and cne administration for combating 
evasion is'^Tike discovering the formula tor transinuung metals into gold'. 
Others are, however, inore optimistic oi achieving results with the help of 
propaganda, more frequent contacts between the otlicers and the public, ap- 
pomtment of l^iblic iteiations Othcers, liaison Olhcers, Bress Bubiicity, Badio 
talks, etc. Another school of thought would make penalties more severe so 
as to be deterrent. The latter suggestion was made even before the Boyal 
Commission on Income-tax in 1920 ”by an experienced and eminent lawyer, 
who said 'people must be made to understand that if they defraud the 
Eevenue, iliey are committing a mean and despicable ofiEence against every 
one of their fcjxow^ tax-payers , an ottence which he declared, should be punish- 
ed by imprisonment, so that the otfender “should be made to feel the ignominy 
and disgrace attaching to the crime he has commuted” — ^Paragraph (544. 
While punishment may be some answ^cr, it is never a complete answer to 
orime.. In specialised types of crime like the evasion of taxes, it reaches 
mostly those who are unwary, inexperienced oi unluck3\ The more dangerous 
culprits, who are astute and able enough to cover up their traces effectively 
more often escape. Moreover, as w^e have already said elsewhere, penalties 
sometimes arc ajjt to defeat their purpose by over-severity, while they a^re 
ineffective if lenient. To strike the golden mean is not always possible, 
owing to the fluctuating rates of tax. For a punishment to be deterrent, not 
only must it make the oflender feel its pain but also its effect should be more 
than temporary. If the effect is temporary, the offender will easily return to 
his. old wiles as soon as that effect is over. It is only when an offender ii 

reminded of his loss and is put to inconvenience from time to tinfe, either in 

the course of his business or in his contacts in the social circles he moves in 
that he will.be dissuaded from yielding to temptation a second time. It is |io 
^doubt true that the whip of public conscience which lashes the evader into the 
straight path is still not so long nor so strong in this country as it is in 

dBngland and in some other countries; but those counkics had the advantage 

•over us of many yeais of political freedom, which made the interests of 
<3overnment and the public identical. Educated people in our country, who 
contributed so much to the dawn of our freedom, can contribute equally to the 
dawn of public conscience by their example and their actions. If, for instance, 
the Accountants can make it their creed not to assist an assessee, whom they 
suspect of trying to evade tax, or if the lawyers will refuse to give advice when 
it is sought for the purpose of tax evasion, the defrauder w'ill be either thrown 
on his own resources of skill which cannot be large or be driven to inefficient 
advice, with the result that he wdll soon find it “a bad business”. If Associa- 
ttions of business interests will refuse to elect to positions of trust or of honour 
persons who have been either penalised or prosecuted for evasion of taxes, no 
prominent businessman will venture to evade. In another connection (vids 
paragraph 236) we have recommended that, with proper safeguards, names of 
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be publidied. We are confident that a lead given by reeponsible buauwfe and* 
profeseional interests will not be long in being followed by others, who even 
now have very little .to gain frqin the evader and much to lose.' We are alep 
confident that a Government i^mch is elected by the people will not fail to get 
a just response from Business, big as well as small and also from leadw 4 
the different professions, and that aided by tiie co-operation and diange 4 
eutlook aod methods from the Department, for which we have already pleadad 
ia tjhe earlier part of this seclaon, the tax evader soon find i^e s^ of this 
country unhelpful and ui^ropitious to him. 

(Sd.) S. VAEADACHAEIAE, 
29 - 12 - 48 . 

(Sd.) G. S. EAJADHYAKSHE 
, 29 - 12 - 48 . 

(Sd.) V. D. MAZUMDAE, 

29 - 12 - 48 . 


IS. S. EAMASWAMY, 

Secretary, 

29 - 12 - 48 . 
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SUMMAEY 07 ESOOHMINDATIONS. 
A — Bdflidents and Non-Beaidenta, 


Paragraph 


Bacoaomendation 
No. 

1. ' A ladical change is both necessary and justified in 

the treatment by the Indian Income-tax Law of 
persons'’ resident in the Indian States. ^Vrrangements, 
iegal or political, should be made so as to bring into 
the category of “residents" for the purpose of the 
Indian Income-tax law at least such of the residents 
of the Indian States as have business connections or 
sources of income in the Indian Union. So far as^ 
concerns the assessment of persons, who d»‘rive taxable 
income from both the Union territory and the ''^ate 
territory, and of Indian residents deriving taxable 
income from State territory, it must be arranged that 
the assessment may be made by the officers of the 
Indian Income-tax Department, subject to any 
arrangement between the Union and the State as to 
the division of the proceeds of the tal. The AbSC'-ssing 
Officer should be able to exercise the same pcwer- in 
the State as he has in the Indian Union for collcctirg 
information relevant to the assessment, and enjoy all 
the other facilities required to make those powers 
effective. As regards other categories of “non- 
residents", it may be necessary^ consider in duo 
course the justification for or propriety of continuing 
Mie discrimination made in favour of British subject* 
and ihe appropriate manner of dealing with residents 
of French and Portuguese Possessions in India and of 
Pakistan and Burma and Ceylon, who may have 
sources of income in India. 31 

We recommend that the special category of “not 
ordinarily resident" be omitted. The tests prescribed 
in Section 4-A are in many cases sufficient to exclude 
hardships consequent on the abolition of this category. 

If any still remain, they may bo dealt with by 
appropriate changes in section 4-A(a) (ii). 30 

The abolition of* the special provisions relating to 
persons *‘not ordinarily resident" may have 4he effect 
of imposing a tax liability on some categories of Indians 
now living abroad in respect of their foreign savings 
which they may bring with them when they come over 
to India for good, because some of them may fall within 
the terms of section 4(1) (b) (iii). Appropriate provi- 
sion should be made to exempt such casts. 

In taxing non-residents in respect of their Indian 
income — 

(1) their foreign income need not be taken into^ 

* account at all. but the rate appropriate to their 
Indian income with a surcharge of 20 or 
25 per cent, may be adopted; or 
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(2) the nc^n-resident may, , if he thinks that even 
the in<^U6ion of his foreign incorue will not 
attract c^s high a rate, be giverT the option of 
proving hip forei^ income to the satisfaction 
of the Assessing Officer and thus g^^t his Indian 
income taxed at the appropriate rate. The option 
once exercised shall be final. 4 | 


Sub -section (3) of section 42 has been so constru* 
ed as to make the whole profits or gains on foreign 
goods sold in India taxable under the general language 
of section 4, sub-section (1), on the ground that lihe 
whole profit or gain accrues or arises at the . place of 
sale. This was not the intention of the Ayers* Com- 
mittee oh whose recommendation the amended section 
was based. Even if the adoption of the view recom- 
mended by the Ayers' Committee is likely to prejudice 
the revenue, the matter should be directly presented 
^ to the Legislature for examination. 

If our suggestion to abolish the category of persons 
"not ordinarily resident" is accepted, the leference to 
that category in section 42, sub-section (2) must be 
deleted. 4B 


ii* A proper method of assessment requires that the 

income derived by the non-resident trader from his 
different businesses in different parts of the country 
and through different persons should be aggregated 
for purposes of assessment, and where recovery from 
the non-resident himself may not be easy, some provi- 
' sion must be made for the recovery of the full assess- 
ment from one responsible resident representative 
instead of its being recovered piecemeal from different 
representatives and from the assets lying in or profits 
made in different parts of the country. 41 

The Department should have power lo select one 
such person as the sole representative; the selection 
must be made only after notice to the non-resident 
trader, wherever possible, and after notice Ic the person'” 
proposed to be selected as the sole representative, and 
after hearing the objections, if any. Power should, 
therefore, be conferred upon the Income-tax authori- 
ties in clear terms to make such a selection. A 
provision similar to section 219 of the Australian 
Income-tax Act would serve this purpose. 45 

The personal liability of the representative assessee 
as well as his right of retainer must be hmited on the 
lines indicated in provisos 2 andP 3 to section 42, sub- 
section (1). For the recovery of the balance of the tax, 
there is only the power imder the first proviso to that 
sub-section and the best that can be done is to authorise 
the Department to freeze the assets in the hands of the 
other representatives till the assessed tax is ^pald up. 48 
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7a a company treated as ‘resident* under the sopond 

part of Section 4A(c) should bo allowed to set off 
forei^ losses against the Indian- Income only on 
condition that it agrees to bring into the account of 
^dian taxatjpn at least a like sum out ol its foreign 
income in the years in which its status nray become 
non-resident by reason ot‘ its foreign income being 
greater than its Indian income. The question whether 
in any particular year it has made more than 50 per^ 
cent, of its income in India, must be decided inde« 
pendently of the foreign losses brought forward from 
ttie previous year. If the company desires to avail 
itself of the benefit of accumulated losses for 6 yeariB, 
it must agree to bring into account its world incoma 
even if in the subsequent years it has become non- 
resident. Alternatively it may be provided that foreign 
losses can be set off only against foreign proftfo. 

t. All companies should be asked to make a return 

to a Central organisation in respect of dividends paid 
to non-resident share-holders. The Central organisa- 
tion shall determine the total dividends and issue 
instructions to the various companies fo rleduot super- 
tax at appropriate rates. Such Centra! organisation 
may be asked to deal with all matters relating to the 
taxation of non-residents and not merely with their 
dividend income. 

•. If Be commendation No. 1 is not given effect to and 

the existing * policy and arrangements continue, the 
losses incurred by the Indian resident in the State 
territory should T)e excluded in Ihe computation of the 
total income just as the income arising or accruing in 
the State territory is excluded under section 14(2) (c). 

The proviso to sub-section (1) of section 24 has been 
misplaced. It seems best to treat the three provisions- 
section 14(2) (c), proviso (1) to section 24(1) and 
proviso (a) to section 24(2) as one group ol allied 
provisions relating to a special category described 
as “income and loss in the Indian State** and 
enacting them as three sub-sections of on independent 
section, say section 24-C. As a precaution, the section 
may begin with the words “Notwithstanding anything 

contained in the other provisions of this Act 

The language of proviso (a) to section 24(2) requires 
revision. M 

10 . Save in exceptional circumstanees, ' an obligation 

must be cast by law on a person intending to leave this 
country to give to the Income-tax authorities reasonably 
sufficient notice of his intention so to leave, and if the 
tax payable up to the date of departure is not assessed 
and paid b^ore departure, the Income-fax Officer must' 
have power to demind security for payment. There 
must, be some provision prescribing the consequences 
of the assessee’s default either ki giving ^ information. 
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of bis intended departure or in giving Fecurity for 
pajraent of the tax tliat may be found due. An 
obligation must be cast on the Income-tax authorities 
to complete the assessment as expeditiously as possible 
in such cases. In enacting provisions on the lines 
suggested, care must be taken so to word them that 
they will not cover tourists or casual visitors. 

11. Special officers should be appointed to keep a 

watch on remittances sent abroad of profits made in 
India, and they must collect information from 
Exchange Banks and other Banks as to lemittances to 
foreign countries and scrutinise them to see which of 
them are remittances in the ordinary course of trade 
and which are remittances of profits. 57 

12. The wording of section 24-A should be so modified 

as to permit an emergency assessment being made 
from the last completed assessment in which the 
assessee was fully assessed. The defect in the wording 
of the section as it stands may be rectified by inserting 
the word “fully” between the words “last previoua 
year of which the income has been” and “assessed in 
his hands’* in sub-section (1). The words “fully 
assessed” in the second sentence of the sub-section 
should remain as they are. 5i 

B.— The Hindu Undivided Family. 

18. The assessment of the Hindu undivided family as a 

unit is not only not inconsistent with bi^t substantially 
agrees with the legal position under the Hindu Law. 64i 


No* 


55 


14. The position even of brothers in ah undivided Hindu 
family does not correspond to that of partners because 
the latter are entitled to specific shares in the partner- 
ship income and are entitled to an account in respect 

of the same. 65 

15. Although there is great force in the argument of 
hardship in the assessment of the Hindu undivided 
family under the existing law, there is much to be said 

l« in favour of the view that the Hindu undivided family 
/ may continue to be treated fis a special category by itself 
1/ instead of being assimilated to an ordinary individual. if 


If. . The most feasible method of granting relief seems 
r to us to be to raise the limit of the non-taxable maxi- 
/ mum both in respect of Income-tax and super- tax. The 

I minimum concession should he that when an undivided 
. / family is assessed as a unit, the non-taxable. maximum, 

/ both in respect of income-tax and super-tax, should be at 
j least twice (hat prescribed for individual assessments. 

17,r I Where, however, the undivided borthers are four or 
more than four, the non-taxable maximum for both 
income-tax and super-tax should 4)e thrice that fixed for 
individual assessments. 69 


o 

) 


I 
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18. There was no justification for limiting the concession 
recommended by the 1996 Committee to cases where 
there are more than one adult married male member 
in the family. There was even less justification for 
the euperadded condition that the individual incomes 
of all members (including wives and other minor 
children) from whatever source derived should be 
included in the income of the joint family for purposes 

of taxation on the concession basis. 70 

19. We are unable to entertain the suggestion that 
every adult male member of the family should be given 
abatement similar to earned income relief. It will be 
no easy task for the Income-tax Officer to’ determine 
which of the members are contributing by theii* labours 
to the taxable income of the family, and what is ilia 
extent or value of each member’s contribution. Ail 
long as salary paid to a partner is not treated as an 
allowable deduction under the head of ‘‘Business 
expenditure**, there is little justification for meting 
out a different treatment to special remuneration paid 
to a member of the Hindu undivided family for looking 
after the family business. The considerations which 
led the Legislature to supersede the previous case law 
relating to partners by the enactment of secfion 
10(4) (b) are equally applicable to remuneration claimed 
by a member of a joint family for looking after the 
business of the family. We advise legislation on the 
lines of section 10(4) (b) even in respect of joint family 
members, except so far as interest on self- acquired or 
separate funds lent to the family may be concerned. 71 

20. A mere division in status of a Hindu family 
governed by the Mitakshara Law will only place such 
family in the same position as a Hindu undivided 
family governed by the Dayabhaga Law. Both can 
appropriately be assessed as units. A division by 
metes and bounds would be necessary before the family 
assessment can give place to individual assessment. 
Perhaps a real demand for division by metes and 
bounds, if not complied with by other members, may 
create circumstances justifying individual assessment 

of the sharer who makes such demand. 72 A 

Section 14(1) — Effect of the decisions. 

21. It is doubtful whether the Privy Council decision in 
the Bhagwati case gives effect to the scheme or policy 

0 of the Income-tax law in so far as the decision dis- 

sociates the operation of section 14(1) from the question 
•whether at the time when the payment, in respect of 
which exemption is claimed, was made, there was an 
undivided family which was assessed, or was capable 
of being assessed, as a unit. 


ParagrafiV 
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78 
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22. The truo test must be whether the amount is paid in 

satisfaction of a claim payable out of the iucoine be- 
longing to the joint fami^. We, therefore, suggest 
that section 14 ( 1 ) may bo recast as follows; — 

''The tax shall not be payable by an assesses in 
respect of any sum which he receives as a 
member of a Hindu undivided family out of in- 
come in respect of which the family itself has 
been, or can be, assessed as a unit.” 79 

29. Under the rulings of the Privy Council, the family 

assessment gives place to individual assessment where 
there is only one male surviving coparcener. In a 
Hmdu family when the owner for time being is 
aiaeased as an individual, the Privy Council have laid 
down iB Ihldhuria's case (1933 I.T.B. 185) that the 
proper course wiU be to dMuot Hhe maintenance chd^- 
gee payable by him before fixing the amount for which 
the in^vidual could be aasesBed* If under these cir- 
cumstances the maintenance amount will be liable to 
tax in the hands of the maintenance-holder, it will be 
hard on such maintenance-holder if his or her immunity 
from taxation is made to depend on the accident of the 
number of sharers in the family property remaining 
mare than one or becoming reduced to one. The pro- 
per course will be to continue the exemption even after 
the assessment of the family has become an 'indivi- 
dual’ assessment, and if the Oovemment is not 
prepared to lose the tax on the maintenance amount, 
an express provision may be inserted in the Act exclud- 
ing the application of the decision in the Dhuduria case 
to certain defined categories. This course will be fair 
at least in cases in which the maintenance amount was 
fixed at a time when the family was being assessed as 
a unit, because the amount would then have been fixed 
on the assumption that income-tax would be borne not 
by the recipient of the maintenance allowance but by 
those paying the allowance. 89 

24. So far as the income from Impartible estates is con- 

cerned, it is the individual income of the proprietor and 
can be made the subject of only individual assessment. 

The above principles will apply to maintenance paid to 
the junior members of the family owning impartible 
zamindaris. The problem will be complicated by the 
fact that the person paying the maintenance may have 
both agricultural income and assessable income. 

Some kind of apportionment rule may be followed in 
determining how much of the maintenance amount! 
can be deemed to have been paid out of the agricultural 
income and how much out of the assessable income. 

26. As we have recommended the abolition of the cate- 

gory of ordinarily resident", the double nagaiive 
jmcess by which we have to frame the concept of 
Vordfnarily resident' —because this expression fc not aa 
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such defined in the Act — is no longer called for and 
section 4-B(b), which lays down when a Hindu undivi- 
ded family is deemed to be “ordinarily resident’* in 
British India, may well b-^ omitted. 82 

26 Sub-section (1) of section 64 provides a rule of choice 

in respect of “Business, profession or vocation” carried 
on in more places than one. Where, however, the 
family has only other sources of income, sub-section 
(2) merely gives jurisdiction to the Income-tax Officer 
of the area “in which he resides”. There must be 
some rule of choice provided for cases where such other 
sources lie in different areas, unless it is assumed that 
sub-section (3) is sufficient to moot su i cases. 83 

0. — Taxation of Companies, 

27. The chances of public limited companies being 

formed for the j)uri)ose of avoiding tax are not many 
and their dividend policies are not likely to be greatly 
affected by consideration of the amount of tax which 
individual shaieholders will have to pay. They will be 
seriously piejudiced if the companies are subjected to 
super-tax at a j)rogressively increasing rate. If such 
super-tax is levierl, it will not be fair to exclude a])i3li- 
cation of section 49-B to such cases. The work of 
refund applications will be inx.*reas('d without any 
commensurate benefit to the revenue. 84 


Paragraph 

No. 


28. 


29. 


While there is no need to inbirfere with th(‘ normal 
functioning of non-]>ublic companies or ineor])orat(3d 
family partnershi])s, the state is entitled to slc]) in 
wlien the legitimate use of the machinery of incorpora- 
tio]i gradually giva»s ])lace to a lictit’ous use for pur- 
j^oses of tax avoidance. 86 


Wheai incomes are hi the higher grades, chargtis by 
way of 'fioratioii tax, the loss of benefit relating to 
earned 1 ane privileges, etc., will be found to be much 
lower than the tax(‘s which should bo levied if the in- 
come had been directly received by the individual, 
because the super-tax on individual li ’ une in these 
grades is very high. Section 16(3) is easily evaded 
and the operation of section 23- A can to some extent 
bo successfully checkmated. 

Jf some provision is made with a view to check such 
attempts, we do not think it necessary or W(' i 
to recommend that non-public limited corn} if 
be assimilated to partnerships. It may be lejo : t ^ 
cases to the discretion of the Inspecting Assistant. Com- 
missioner to exercise the power under sectior ^3-A. 
A like discretion may be given to him to insist on full 
distribution (not merely 60 per cent) in cases in which 
one non-public limited company does no business of its 
own but- merely receives dividends from another, be- 
cause in such cases there is little necessity for the hold- 
ing company to build Up a reserve. 


/ 


87 


89 
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81. Where 60 per cent of the profits of a non-public 

limited company has not been distributed and as a kind 
of penal consequence an order has to be made under 
section 23-A to the effect that the imdistributed portion 
of the assessable income shall be deemed to have been 
distributed as dividend, it seems reasonable to provide 
that such notional distribution shall be subject to the 
provisions of section 277-K of the Companies Act. In 
the case of Banking Companies, soTne portion of the 
profit is compulsorily transferable to the Reserve 
Fund. 91 

32- Similarly, in determining the assessable income for 

the purj)ose of section 23-A, public charges like Munici- 
pal taxes, cesses, etc., which a comj)any will be bound 
to pay, should be allowed as legitimate deductions 
• though they may not be permissible deductions for pur- 
poses of assessm€n«t of income-tax. 91 

33. Tt is conceivable that, by reason of difference of 

opinion or in the method of calculation between the 
Assessing Officer and the company’s officers, the 
amount distributed may i^rove to be less than 55 per 
cent insisted on by the second proviso to section 23-A. 

To meet such situation, the second proviso to section 
23-A may be enlarged so as to include cases whe'e the 
distribution actually made has fallen short of 60 per 
cent of the assessable income by reason of the Assessing 
Officer determining the assessable income to be greater 
than it was according to the calculation made by the 
company. If even after this relaxation some cases 
^ presenting special features arise, the Inspecting Assist- 
ant Commissioner should be given discretion to deal 
with such cases even though they strictly fall to be 
dealt under this seciion. Tt is desirable to indicate 
that the Inspecting Assistant Commissioner has some 
measure of discretion even when he finds that the 
conditions prescribed by the opening words of the sub- 
section exist. Sub-section (2) of this section provides 
that the Inspecting Assistant Commissioner shall not 
give his approval to the Income-tax Officer’s proposed 
order until he has given the company concerned an 
opportunity of being heard. To this we would add a 
further provision to the effect that the Inspecting 
Assistant Commissioner may, for reasons to be record- 
ed* by him in writing, withhold his approval even when 
he finds, in agreement with the Income-tax Officer, 
that the conditions prescribed by the opening words 
of sub-section (1) exist. 92 

Treating Salaries and Loans as Distribution of Dividends. 

94 . If it is clear that the Income-tax Officer has power 

to determine the reasonableness of the amount paid 

as salary to Directors and other principal persons be- 
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hind the company in relation to the services rendered, 
no difficulty arises/ If the amount is paid to a dummy 
whose taxable income may not be large, the principal 
of the decision in Aspro's case (L.B. 1982 A.C. 638) 
will probably suffice to enable the Income-tax authori- 
ties to determine whether the payment represents 
genuine salary or not. 

85. Presumably, even in the absence of a specific 

statutory provision on the point, the Revenue autho- 
rities have power to decide whether sums described as 
loans advanced by a non -public company to the control- 
ling shareholders represent income liable to super-tax. 
But it would obviously be desirable to define the power 
clearly by a specific statutory provision. If loans 
should in certain circumstances be treated as distribu- 
tion of dividends, they should be taken into account 
in the application of sectioi^ 23-A. 

36- If the shares iii a non-public limited company 

allotted to any person whose name appears of 

a shareholder therein could be shown to have been 
assigned to him only as a benamidar for the promoter, 
it must be o])(m to the Income-tax autliorities to in- 
clude the dividends paid on such shares as the income 
of the real owner. If the reasoning in the recent 
judgment of the Bombay High Court can be interpre- 
ted as precluding such a course, specific provision must 
be made in the Act to permit such inclusion. Where 
the incorporation itself can be shown to be a mere 
bind or pretence, i.e., ''without intention that it should 
in truth have any effect as defining the rights of the 
parties as between themselves’', the view indicated by 
the Judicial Committee in 8undersingh Maiithia’s case 
as to a fictitious partnership should be equally available 
to enabled the authorities tn ignore the alleged 
company. The judgment of the Court of Appeal in 
Sanson’s case recognises the possibility of the conclu- 
sion that the biisiness alleged to be carried on by the 
company was in truth the business of an individual. 

D. — Partnerships. 

87. So long as the practice of creating nominal inter- 

mediary concerns with a view to show a reduced profit 
for the principal concern subsists. Income-tax 
authorities must have power to go behind the 
document and d(‘tcrminp the person or persons into 
whose pockets the pi'ofits of the nominal partnership 
have gone. It is, therefore, necessary to insist that 
the production of a deed of partnership should not 
automatically entitle the person producing it to have 
it registered by the Income-tax authorities and that 
registration should not preclude the authorities from 
going behind the document, if there arises ground for 
suspicion, and determining who has the real control 
over the income. 
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88. In order to prevent aseessees making it appear that 

the profits of a good year really belonged not to one 
person but to a number of partners and, in support 
of this attempt, producing an ante-dated partnership 
deed or a deed reciting the commencement of the 
partnership at an earlier date, registration of the deed 
by the Income-tax authorities must be registration 
within a short interval, say three or at the highest six 
months, after the commencement of the alleged 
partnership. 98 

39. We do not recommend provisions on the lines of 

sections 10 UTid l()-x\ of the Exce:.r; Proiits Tax’ Act 
being inserted in the Income-tax Ar.t, but we consider 
that powers of the kind referred to in paras. 95 and 96 
(ill respect of iion-]niblic limited companies and of 
partnerships) are ijecessary, and if there is any doubt 
as tor iJSi(|jii^vaiiabiliiy of such powers under the existing 
law, they must be specifically provided. 100 


E. — Mutual Associations. 

40. The ri^cent decision of the Privy Council in Phiglisli 
and Scottish Joint Co-operative WliolesaJe Society, 

Ltd. vs. Commissioner of Income-tax, Assam (19-48), 

2 M.L.J., p. 242, may call for a reconsideration of some 
of the Indian decisions and the Income-tax department 
itself may havii to reconsider certain questions in the 
light of tlie rationale of tlie Privy Council judgment. 
Beyond sounding a note of caution as to the results and 
implications of the l^rivy Council judgment, it will not 
be expedient to recommend any definite legislative 
provision at this stage. ‘ 101 

41. Tlje claim that under sub-section (6) of section 10 

of the ot the whole expenditure of mutual ass(K‘'a- 
tiops si oul ; 1)0 allowed as a deduction from the taxable 
income, irrespective of a part of the income being non- 
taxablf’, is irreconcilable with the geiKTal scheini' of 
the Act. It will be for Government to vxjnsider whether 
there is reason for extending to any particular category 
of mutual associations the princi})le applied to co-opera- 
tive societies under whicli Ihcy can set off a deficit 
resulting from non-taxable activities against income 
subject to taxation. If any such are found 'al 

provision may be made for them. 102 


F. — Life Insurance Companies. 

42. The logic of the claim for the full exclusion of the 

bonus amount, before arriving at the taxable income of 
a life insurance company on the valuation surplus basis, 
is not altogether unassailable. 109 

The bonus paid to participating policy holders 
40, reallv consists of two parts, and it may be described as 

partly return of the capital or premium and partly 
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return on the capital. So long as the bonus amoimt 
was not less than twice the load, the 50-50 formula 
would have been quite justifiable both in theory and as 
a matter of fairness; but if the tendency ior the bonus 
amount to approximate more and more to the load 
should persist, the claim that a greater proportion, if 
not the whole, of the bonus would really be in the 
nature of return of the excess premium, would be more 
and more justified. 110 

44. There is much to be said in favour of the claim that 

under the present conditions a much greater portion 
than 50 per cent, of the bonus paid to the policy-holders 
should be excluded when computing the taxable income 
of a life Insurance (Joinpany. The logic of the situation 
does not necessarily require the adoption of the English 
system under which the whole of the bonus amount is 
excluded from computation. Taking the principle to 
be that so much of the bonus as exceeds the load is in 
the natur(‘ of profit and taxable as such, the tax should 
be tissessed on the aggregatiO of (i) the dividends paid 
or reserved for shareholders, and (ii) so much of the 
bonus allotted to or allocated for the policy-holders as 
is in (ixcc'.ss of the sum representing the load provided 
for in the premia paid by the participating policy- 
liolders. Another form in which t.hc metl'iod may be 
defined is that the tax should be assessed on the total 
surplus (actuarial suiplus and the tax deducted at 
source) minus the sum representing the load. The 
Central Board of Kevenue and the Insurance Depart- 
ment may, in consultation with the Insurance Com- 
panies. find a more easily workable formula than the 
one stated above, giving effect to the principles above 
indicated. Ill 

45. The existing law exempts from Income-tax insur- 

ance premia to the extent of 1 /6th pf a man’s income 
or Hr. 0,000. whichever is lower. It will not be in the 
long-term interest of the public, especially of tniddle 
class people, to hold out a temptation to put by more 
than one-sixth of a rrian’s income by way of insurance 
premia. 112 

46. Where assessment is made on the investment 
income basis, the claim that the entirety of the manage- 
ment expenses should be allowed as a deduction is 
theoretically justifiable. Care will, however, have to 
be taken to prevent big amounts being claimed as 
management charges. We recommend that, in Kule 
2(d) of the Schedule to the Income-tax Act, the figure 
15 be substituted for the figure 12. This will mean that 
ns regaids renewal premium the allowance for the 
expenses will be 15 per cent, of such premium instead 
of 12 per cent, as at present. The rest of the rule, viz., 
that relating to 90 per cent, of the first year's premium 
where the premium-paying period of the policy is 12 
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years or more and 7J per cent, of the first year's 
premium multiplied by the number of years for which 
premiums are payable where the premium-paying period 
is less than 12 years, will stand. 118' 

47. The fact of deduction at source cannot affect the 

legitimate method of calculating the surplus available 
for distribution, nor should it be allowed to nullify the 
effect of the rule which exempts one-half of the policy- 
holders’ bonus from liability to tax. The present 
method of grossing up cannot be accepted as the proper 
method. llff 

48. If the method adopted by thet Actunry is not the 

correct method, it is only fair that we should indicate 
what in our opinion the correct method f Illustration 
(C) in paragraph 18] would be. 120 

49. We are not })repared to recommend discontinuance 

of the practice of tax being deducted Dr recovered at 
source in the cas(3 of interest and dividends paid to 
Insurance Companies. But Government should allow 
them interest at 2 per cent, per annum on the amount 
by which the deduction at source (or in the case of 
dividends, the amount paid by the company concern- 
ed on behalf of the Insurance Company) may exceed 
the amount of tax actually levied on the Insurance 
Company. 121 

60. There is no justification for discriminating in 

favour of Insurance Companies and reducing in their 
ease the 6 -anna rate of income-tax to 45 pies in a 
rupee. Even as it is, they do not pay Corporation tax; 
it is worth considering whether so much at least of 
the income of Tiife Insurance Companies as corres- 
ponds to the portion distributed amongst Iheir share- 
holders should not be treated as standing on the same 
footing as profits made by any other company with the 
consequent liability to bear the two annas corporation 
tax. 12Z 

Mutual Insurance Associations. 


61. In view of the decision of the House of Lords in 

Inland Ee venue Commissioners vs, Ayrshire Employers 
Mutual Insurance Association. Ltd.. (1948 I.T.E. Siipp. 
p. 80), it is doubtful whether there can be any 
“profits" arising out of the business of mutual life 
insurance associations. Government must make up its 
mind whether it is going to treat mutual insurance 
transactions as transactions yielding profits. If it so 
decides, it must specifically use charging words to 
make the surplus arising from such transactions liable 
to tax, or declare “income" os including, in the case 
of mutual insurance companies, the surplus arising 
from transactions with members. This criticism may 
not apply to taxation of the investment income of the 
company as interest and not as profits. 126 
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O. — Religious and OharitaUe Trusts. 

62. From the observations of Lord Hobhouse in (Webb 
vs. England (1898 A.C. 758) it would seem to follow 
that the exemption from taxation of income accruing 
from property set apart for the benefit of religious and 
charitable trusts will be available only in cases in which 
the purpose of the trust substantially relates to any- 
thing done within this country. If this view commends 
itself to Government, it would be desirable to enact the 
same clearly by the addition of the necessary words to 
section 4, sub-section (3), clause (i). 

63. There are potentialities for fraud on the trusts and 

fraud on the Income-tax law by the creation of revo- 
cable trusts for charitable and religious purposes. 
Government should, therefore, decide whether the 
principle of section 16(1) (c), in so far as it relates 
to revocable trusts, shouid be applied even to trusts 
for religious and charitable purposes. If it is 
decided so to apply, section 4(3) (i) may have 

to be qualified by a reference to and by 
subjecting it to section 16(1) (c). This itself will 
introduce the same limitation in section 2(15); but to 
place the matter beyond doubt, the reference to section 
16(1) (o) may be repeated in section 2(15) also. 

64. Section 4(3) (i) (a) of the Act has been construed as 
being independent of section 4 (3) (i), and it has 
been held that business conducted by an educational 
institution was nonetheless “property" within the 
meaning of section 4 (3) (i) of the Act, and that th^ 
limiting conditions attaching to section 4(3) (ia) did 
not govern section 4(3) (i). The insertion of clause 
(ia) in section 4(3) was really intended to operate as a 
restriction on section 4(3) (i), and it is, therefore, best 
to remove all ambiguity in the matter by making it 
clear that section 4(3) (ia) is to be regarded as a pro- 
viso to section 4(3) (i). 

H. — Collection and Information at Source. 

65. The existing provisions authorising or compelling 
deduction of tax at source do not for the time being 
seem capable of being expanded. 

66. The obligation to give verified information on 

requisition may be imposed on any person who may be 
assumed or suspected to have made payments of rent, 
premium, interest, commission, royalty, brokerage, 
annuity, etc. 

A statutory obligation may be cast on persons 
making payments of Tls. 1,0(X) or more per annum by 
way of taxable rent, premium, etc., vohmtarily to fur- 
nish information of such payment to the nearest 
Income-tax Officer. If the Collating Organisation 
is made efficient, the lower limit of Rs. 5,000 fixed by 
Rule 42 for returns to be furnished under section 19-A 
in respect of dividends paid by companies may be 
reduced to Rs. 2,000, if not to Rs. 1,000. Where 
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dividends are collected by Banke (as sometimes 
happens) as representing shareholders whose names are 
not disclosed, either the company may be asked v ^ 
ascertain or the Banks may be asked to disclose the 
names of the shareholders on whose behalf the divi- 
dends are collected. It may also be useful to enact a 
provision that persons doing business in India on 
behalf of non-residents or in respect of goods sent to 
India for sale by non-residents, should report the fact 
of such business to the Income-tax authorities, and 
also give them the names of the non-residents on whose 
behalf they are doing business or whose goods have 
been sent to them for sale. 
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I. — ^Advance Payments and Interest Thereon- 

57. We are unable to recommend the ie])eal of section 

18-A of the Act. In this connection the alternative 
i - suggestions made by Khan Bahadur Vachha and by the 

TT;;!i;'n Chamber of Commerce, Calcutta, seem worthy 135, 
of exainination. 136, 137 


58. 
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Tht're is reason for differentiating between advance 
payments under section 18-A and the deduc- 
tions of tax under section 18 in the matter of allowing 
interest on the former and not on the latter. The j)ro- 
vision which allows interest at 2 per cent, on advance 
payments but makes the subject chargeable for ])ay- 
ment of interest at 6 per cent, in certain eontingencies 
is not without justification. 138 

If the assessment is not completed before the end 
of the assessment year, the assessee who has made an 
ad vane payment can legitimately claim that he should 
not be made to suffer for the delay on the part of the 
Department In this view it seems to us right to 
allow interest to the asssessee at least at 4 per 
cent, on the deposited amount from the close of 
the assessment year, except where the completion of 
the assessment iDefore that date has been jirevented 
by the conduct of the assessee. 180 

J. — Deductions and Allowances. 

On the question of expenses incurred for business 
purposes, we recommend that Income-tax Officers may 
be instructed not to be unduly strict about the amount 
of expenditure under heads like motor cars maintained 
and entertainments and amenities provided for the 
benefit of customers so long as they are satisfied that 
wch amount was actually spent and lhat no attempt 
was continuously made to' pass off private expenses as 
business expenses. 140 

Income-tax Officers should be warned to be on their 
guard against attempts to show items of capital ex- 
penditure on plant, machinery and building as no more 
than costs of ordinary repairs and maintenance. 
Whenever they find that any claim under these heads 
is larger than may seem normal or reasonable for that 
particular concern, they may be instructed to extmine 
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the items themselves with the aid of experts and place 
on record for the guidance of future officers the results 
of their examination. 

^2. The provision permitting deduction of interest paid 

on loans borrowed for business does not appear to have 
led to any large measure of evasion, and we do not 
recommend any change in sect. .0 10(2) (iii). 142 

K. — Stock Valui on. 

It has been suggested, firstly, that it may be made 
compulsory on Auditors to certify the correctness of the 
stock and not to rely on the, certificate of the Manager, 
and s(‘,condly^ that the Income-tax authorities should be 
given j)ower to check stock lists at or about tlie time of 
their preparation and to enter premises to satisfy tliem- 
selves that the stock lists arc accurate. The proitosal 
sliould be given a trial if a provision can be made in 
the Companies A(it accepting the first part of the pro- 
posal and in the Income-tax Act for the second, subject 
to the limitation that the powers of the Income-tax 
Officer to enter premises shall be exercised only after 
recording his reasons for taking fhe step. 146 

64. Where the nature of business is such that the 
slandai’d rate of profit is unifonjdy applied on all pnr- 
< liases ol! (iach class aiid such class(}s (*an he identified 
ill sales, tlie method presc’-ihed and followed in the 
V.S A. mav be used with .idvantage in Indian condi- 
tions to arrive at stock valuation in th'* case of letail 
merchants, departmental stores, dry goods stores, etc. 

Tile iiri’unjdc's is first to increase the cost of the goods 
purchased by a trader by the standard percentage 
apjilied by him to such piu chases to cover profits, 
expenses, (dc This brings the cost ])rice on a ])ar 
with th(‘, sale price. If there are no fluctuations in 
prices, then the i'('nlisatioijs on sales ha'se only to be 
deducted from this value and the balance would 
rtjiresent the selling pric.e of the goods on hand. 

Bodiicing this value again by the percentage added 
previously, will bring it down to the cost. If, however, 
there have been fluctuations in the prices during the 
year and these fluctuations have forced a lower price, 
the selling price has to be marked down at a rate corres- 
ponding to the fall. We do not propose, however, 
that this method should be given statutory authority of 
si rule, but recommend that it might be included in 
adpiinistrative instructions to Assessing Officers. 147 & 148 

65. In view^ of the fact that section 13 of the Indian 
Act is sufficient authority for insisting on proper and 
consistent valuation of stock, we do not recommend 
infroduction of any rules of the kind enacted in U.S.A. 

Such provision* might fetter the discretion now enjoyed 
by the Income-tax authorities to make exceptipng in 
deserving cases. 153 
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We do not approve of the suggestion that stock 
should take into account not only price changes but 
also changes in the volume of the stock, and that any 
appreciation in the value of the original volume should 
be excluded from profits. 

We see no need, at least at this stage, to enforce 
an elaborate system of rigid rules for stock valuation 
in this country. The Indian Act is already strong 
enough to insist on correct valuations being made. It 
would be sufficient if the Income-tax Officers are 
instructed administratively to observe principles some- 
what on the lines incorporated in the U.S.A. Regula- 
tions with variations suited to local practice. This will 
secure uniformity of practice and help in the gradual 
training of the trade. 

L.— USUFBUOTUARY MORTGAGES 

We recommend the adoption of the advice given 
by the Ayers' Committee that the income derived by a 
usufructuary mortgagee of agricultural land be ex- 
cluded from the definition of “agricultural income “ 
in so far as it represents interest payable to him on 
the mortgage loan. 

If it is feared that this proposal amounts to an 
interference in the provincial sphere, the question may 
well form the subject of an express agreement between 
^ the Centre and the provinces. There is no justification 
for the mortgagee being allowed to escape liability 
altogether with neither the Centre nor the provinces 
taking this portion of the income. 

M. — Premium on Leases. 

We think that premia received in connectioj* with 
leases should be treated as part of the lessor's taxable 
ineorne. 

Where the k^ase is not for a specified term, it may 
iu)t be wrong to take the whole amount of premium 
into account in the year of receipt. Where the lease is 
for a stated period, the fairer method would be to distri- 
bute it over the period of the lease though tliis may not 
be matheniatically the correct method, [f the lease is 
terminated before the expiry of the term fixed, the 
balance of the premium would become chargeable in 
the year of termination of the lease, except where it 
has to be returned to the lessee. The same principles 
will have to be followed in making a deduction in favour 
of the lessee in cases in which he may he entitled to a 
deduction. ' j 

N. — Unclaimed Balances. 

We recommend that unclaimed and waived sur- 
pluses to the credit of customers, suppliers and 
employees to the extent they are made up of deductions 
or allowances previously allowed as admissible 
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expenditure when determining assessable income, may 
be deemed to be profits if they have remained unpaid 
for over three years. It is not intended to compel the 
trader or employer to plead limitation. The three years' 
limit is suggested only as a convenient working rule. 
It would also be a logical corollary of this rule that if 
and when the person entitled to these snsj^ense items 
claims and are paid them, they will once again be 
allowed as admissible deductions in the year of pay- 
ment. If an enactment is passed to constitute unpaid 
wages as a separate fund for the benefit of labour, the 
above recommendation cannot apply to such unclaimed 
funds as may fall wdthin the ambit of that legislation. 

O. — Superannuation Funds 

70. If all the requirements of section 58-B are satisfied, 
it is doubtful if the Central Board of Revenue can 
refuse to recognise a superannuation fund. The power 
to impose c(jnditions* would probably have reference 
only to the three eventualities mentioned in the proviso 
and not in other circumstances independent of these 
contingencies. 

The provisions of the Income-tax law in respect 
of superannuation funds should, as far as possible, be 
brought into line with those relating to Provident 
l^dinds. It is difficult to see why the power given to 
the Central Cjovernnunt to make rules as in section 
58-L(2) should not be repeated in the case of Superan- 
nuation Funds. This lack of power to make rules is a 
serious drawback in the scheme of Sui>eranuuation 
Funds under the Income-tax Act of which unfair use 
can be made. 

71. The provisions of the Indian Act with respect to 
Superiinmiatioii Funds need to be amplified and a 
geiu'raJ power must be given to the Central Board of 
R( voiiue to make rules or regulations as lias been given 
to tlie Commissioners in the United Kingdom under 
section 32 of the Finance Act of 1921. We further 
suggest tliat provision should he made in the Act itself 
sijnilar to Regulation 8 of Superannuation F imds under 
the U. T\. Act, as amended in 1931, as an exception to 
the pro\ iso to Explanation 2 of Sub-section (1) of sec- 
tion 7 of the Indian Income-tax Act. 

72. Suitable amendments may be made in the Indian 
Act restricting the maximum limit to which . the 
contributions by the" employee and employer may 
be made to 25 per cent, of the employee’s salary. 

78. We do not recommend that the limit of exemptions 

on interest as laid down in section 58-F shall apply to 
the aggregate of the interest on the Provident Fund and 
Superannuation Fund. 
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74. Provision^ similar to those in sectioii 58-E woiiM 

be difficult to work in * connection with Superannuation 
Funds and would operate inequitably. If schemes 
under which employers make premium payments to 
Insurance Companies to secure an Endowment Insur- 
ance Policy of recunlng annuities to their employees 
are to be considered, then the benefits being capable 
of being traced to individual employees, fhe contribu- 
tions might be included in the incomes of the employees 
on tilt lines of section 58-E of the Act and that relief 
should be granted in respect of such contributions 
under stction 15 to the cxteiit the employee would be 
entitled to if the contributions were life insurance 
premium payments made by the employee himself. 

•75. Suitable amendments may be made in section 

5S-C(i) so as to permit the fund to r(;tain accumulated 
'halaiiees due to any member of the fund, who has 
'Ceased to he in employment and at wdiose request the 
amount is retained in Ihe fund to be drawn by him at 
any time on demand. The interest on balances retain- 
t‘d in the fund will he liable to tax in the member’s 
hands, but the provision is made only to give certain 
facililic's for protecting the hard-earned savings of a 
certain class of employees from being frittered aw^ay 
or lost in indiscreet inveslments. 

P. — Super-tax on Associations 

'76. The second proviso to section 55 should be recast 

so as to permit an assessee’s share in the profits of an 
unregistered firm or other association being included in 
his total income even though such profits have suffered 
super-tax. The assessee should, how^ever, get credit on 
the aiuilogy of section 49-B for Ihe super fax paid by 
the firm or association in respect of his share of the 
income of the firm or association. 

Q. — Avoidance and Evasion 

77, An explanation may be added to section 16, sub- 

section (3), to the effect that for the ])urposo of that 
s\ib-section the wwd “child” shall include adopted 
child, foster cdiild, step-child, illegitimate child and 
grandchild. 

'78. Sometimes the operation of section 10, sub-section 

3. is avoided by each of two brothers making similar 
settlement® in favour of the minor child of the other. 
It is for Government to consider whether any specific 
provision should be made in respect of this class of 
cases. 

79, It is desirable to make express provision in respect 

of shares standing jointly in the name of a person and 
his wife or his minor child. The appropriate provision 
wn’ll be that where the wdfe or child became entitled 
to an interest in the shares without any contribution 
direct or indire9t by or from the estate of the other joint 
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holder (being the husband or ancestor), each of the 
joint holders must be assessed separately in respect of 
the dividend in proportion to their beneficial interest in 
the shares. In other cases, their share of the dividend 
should also be treated as part of the income of the 
hiisbar)d or ancestor, as the case may be. 183 

' 80. Jf by reason of events subsequent to the transfer, 

tiu' husband or ancestor should lose his prupi'rties, there 
is no 1 us tillable reason why the income accruing to the 
wifi, oi* minor child should not be iiidepeiulently 
assessed in the bands of the wife or minor child. It 
would, therefore, be legitimate to provide that if the 
tax in resjiect of the incoiiH* of the wife or minor child 
cannot be recovered from the husband or the ancestor, 
as tile casti may be, the income may bo independently 
ass.'s>„'d as that of the wife or minor child and the tax 
su I'i.ved m ly ljc‘ recovi‘red from thtir proiarty, includ- 
ing the traiisft rred ijroperfa . 184 

61 In the case of iilank transfers of shares and 

securities, where a registen»d holdi]* is not, or has ceas- 
ed to l)cu the heneiieitil owaier, the fair couiso w’onUl he 
to tuait th<‘ tra,nsf(‘ror or the registered holder as a hare 
fiustee and the real transferee as the btmeficial owner. 

The dividend or interest on the transfcrri'd shares or 
'st'curilies must he assessi'd as part of tlie income of 
the transferee- or real owner, ex('e])i: wdicre the transfer 
itself IS c‘x-di vidend. A c-laiise may, therefore, lie 
inj^(‘rtied in thc‘ definition section to the' effect that 
“sliareholdcn*” is the fierson benei^ially (-ntitled for 
th(‘ tiiJK' he mg to the share- or to the dividend payable 
in I’espect thereof. 

82. Tlu' principle, contained in section 0(8) is, as the 

h‘uv stands, apphc.alile only to assessments of inc-onie 
from j)r()])erty. 'flu* ])rincipl(i should he applicable to 
all lands of income. It is, the'-refore, nf;ccssar> to 
rt move sub-section (3) of section 9 from its present 
piact'- and enact it as an independent provisioTi appli- 
cable ff) all kinds of incoirK',. Jt may also be necessary 
to add two more provisions: (i) where shares in com- 
jianies stand n^gistered in the nanu' of more than one 
person, they sliall he deemed to bi* held by them as co- 
owners and the income derived by them by way of 
dividends on such shares shall, subject to the provisions 
of section J6, be assessed in the manner indicated in 
wdiat is now section 9(3); and (2) as that sub-section 
requires the respective shares to be dofiniic and ascer- 
tainable, another clause will be necessary, viz,, in ihe 
absence* of evidence as to the respective beneficial 
interests of persons in whose names shares may jointly 
stand, they shall be presumed to bo en til led to equal 
shares therein. To enable the Income-tax authorities 
to obtain information as to the' beneficial ownership 
of shares, it is necessary to insert in section 38 a pro- 
vision similar to Rule 11 of the English Finance Act, 
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1922, which compels a person, in whose name any 
shares of a company are registered, tq state, if so 
required by a notice in writing, whether or not he is ^ 
the beneficial owner of those shares and, if he is not 
the beneficial owner, to furnish the names and 

. addresses of persons on whose behalf the shares stand 

registered in his name. For non-compliance with the 
notice, the Income-tax Officer should have power to 
impose a penalty, if it is considered that a pi*os('cution 
under section 51 is not desirable. 

R. — Bankruptcy and Winding Up 

, 83. The language of Section 230, sub-section (1), of 

the Indian Companies Act should be amended at least 
to the extent of allowing preferential payment of one 
year's assessment if assessed for a period anterior to 
ll^e winding u]), nofwiUustauding fhat ihe asftessyncnt is 
not made 7 intd after the winding up. Whether the 
period for wdiieh priority could be claimed can reason- 
ably be extended to more than one year, is a matter 
for consideration. 190 

84. It is desirable also to make express provision for 

tax leviable in respect of profits (if any) earnc'd after 

the commencement of the winding up or bankruptcy. 191 

.85. It is desirable to provide either in the Income- 

tax Act itscli just alter section 25(2) or by appropriate 

rules under the Bankruptcy law and under the Indian 
Companies Act tha^ a Jieceiver or 'Liquidator shall, 
within a specified period after his appointment or 
takmg charge, give notice of that fact to the proper 
Jjjcome-tax authority and, on hearing from him shall 
set aside, out of the a.ssels available for the payment 
of the tax, assets to the value of the amount notified. 

Such provisions arc particularly necessary in the case 
of non-public limited companies. A provision similar 
to section 215 of the Australian income-tax Act, 1936, 
may be introduced in the Indian Act as it provides 
both for notice to the Income-tax authorities and for 
the obligation of the trustee to comply with any 
demand on behalf of the revenue as well as penalty 
for default. In the case of liquidation of non-piiblio 
limited coonpanies, it may be worth while to introduce 
as part of the scheme of section 23-A, provisions cor- 
responding to sub-sections (5) and (6) of section 31 of 
the U.K. Finance Act of 1927, which enacts that the 
Liquidator shall be responsible for doing all matters 
or things required to be done by, or on behalf of, the 
company, and the Liquidator shall be responsible for 
the due payment of super- tax payable, by or recover- 
able from, the company. 
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S. — Submiflaion of Returns. 


8(3. instead of having to amend proviso (a) to section 

"9^8(1) every time the Finance Act changes the mini- 
mum fixed for income-tax liability, it would be desir- 
able to make a self-adjusting provision by enacting 
that no penalty for failure to furnish a return under 
section 22(1) shall be imposed on an assessee whose 
i/otal income does not exceed the maximum amount 
not chargeable to ihcbrne-tax by more thsin lis. 1,(X)0. 

87. An Income-tax Officer may require every person 
to submit a return if his total income in the-* previous 
year does not fall short of the maximum amount not 
chargeable to income-tax by Bs. 5CX). 

88. Failure to submit a return under section 22(1) may 
be made an offence if the income of the person is found 
TO exceed the iiuixirnum amount not chargeable to 
income-tax by more than Rs. 2,000. 

89. It is desirable to empower the* Inspectorate staff 
to examine the accounts and to take sworn statements 
from persons whom im Inspector has reasonable 
grounds to belie V(' to be persons with a taxable income. 

90. It is not desirable to compel submission of returns 
by iTnp(j«irig high assessments in their absence. Inad- 
vertent omission to submit a return, even if there be 
no reasonable cause for failure, should be treated 
lightly. Reasonable and judicial discretion should 
be exercised in imposing penalty for failure to submit 
a return, unless the (*ase can be regarded as an aggra- 
vat’d one by reasoji of repented failures or other special . 
circumstances. 

T. — Maintenance of Accounts 

91. It would not be feasible to impose a legal obliga- 
tion on ad ])crsons to kec’p accounts. 

92. Maintenance of accounts should^ be encouraged by 
accepting them wherever feasible, iinless tlie defects 
disclose/ a desire to conceal profits, or the accounts 
ar(! so badly kept as to make them useless. The 
Central board of Revenue should issue directions in 
this sense, 

93. Income-tax Officers should have power to — 

(1) pay surprise visits to the houses of assessees and 
their business premises; 

(2) search for account books and seize them, if 

necessary; and " 

(3) call for succossing year’s account books. 

94. Primary and subsidiary account books should be 
preserved for a period of at least 4 years. 

96. It is not desirable to make audit compulsory, except 

in the case of businesses with large incomes. 
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96. The Central Board of Revenue should consider, in , 
consultation with the Accountancy Board, whether 
form of Auditor’s certificate, acceptable to the Income- 

tax Department, can be laid down. 207 

97. In the case of unaudited accounts, statements should 
be submitted showing how profits have been arrived at 
from the books of account maintained by the business. 

The Head Note No. 2 to Part TV of the Return should 
be armplified to make it incumbent on the assessee to 
submit a return of his IVading account as w'ell. 209 

96. Income-tax Officers should have ])o\ver to call upon 

Auditors to disclose the names of the businesses whose 
accounts they have audited. 210 


U. — Best Judgment Assessment. 


99. The practice of in.-dcing progressive enhancerneiite of 

assessn.ents should not be ap])lied to every case of a 
failure to render a return. It should be resorted to 
where the assessee has adopted a deliberate practice of 
not making a return of income. 216 

100. An effort ^liould be made to maintain records of 

market conditions and of statistical data with regard to 
the rise of prices and such other matters so that when 
the time of assessment comes, the Incoiiie-iax Officer 
may have some material oi' which to make as fa’r an 
estimate as possible of ’ e profits of the business under 
assessment. 214 


101. If accounts are noi complete, an opportunity may 
W'ell be given to the assessee. to complete the accounts, 

'minor mistakes may well be ignored, more leniency may 
be shown in cases in which accounts are produced but 
they are only found to b(' souKiwhat unsatisfactory than in 
cases where no accounts are produced, or the accounts 
produced are found tcj l)e false. Whf^re tlie Income-tax 
Officer decides to r('{(»(‘t the accounts, he should inform 
the assessee of hi?=^ intention to do so and give the 
assessee an opportunity to adduce any other material that 
he may wish to adduce to help the Income-tax Officer 

to form a best judgment assessment. 215 

102. So far as there is any doubt in the interpretation of 
law, the benefit should go to the assessee; where there is 
any doubt on a question of fact, having a bearing on 

- the assessment, the principle of s^tion 106 of the Indian 
donee Act may be followed and the benefit of amy 
/ubt should go to the revenue. 216 

V. — Penalties. 


103 We are not in favour of the suggestion that persons 

who do not submit their returns should be disentitled 
from claiming statutory deductions of certain kinds. 

An automatic penalty of the kind would operate in- 
equitably. The discretion of the Income-tax authoritie»s 
to regulate the quantum of penalty should be retained. 218 

104. Section 28 itself should recognise in the penalties pres- 

cribed under it the degree of delinquency involved in 
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the various defaults enumerated in that section. The 
penalty under clause (a) of section 28 may be 25 per cent. 

4^ the tax payable. 219 

i06i The penalty under clause (b) may be equal to the tax 

which would have been avoided if the income returned 
had been acce>pted as the correct income. 220 

106i With regard to the penalty under claaise (c) of 

section 28, the element of' rnena rea should not be done 
away with altogether. The clause should be recast on 
the lines of section 329 and section 880 of the Codifica- 
tion Committee’s draft making a distinction between a 
person who submits an incorrect return negligently and a 
person who submits such a return fraudulently. The 
penalty in the case of the latter may be heavier than in 
the case of the former. 222 


107. With the enlargement of his revisional powers under 

section 83-B, added in 1948, the restoration of the Com- 
missioner’s powers to impose a penalty is called for; the ^ 
Commissioner, therefore, may be included among the 
authorities enumerated in section 28 as competent to 
impose a penalty. ^ 223 

lOQ. Section 28(l)(c) may be suitably amended so that 

penally under that clause may be imposed even if the 
circumstances attracting the operation of the provision 
are discovere.d after the proceedings, in the course of 
which the misconduct occurred, have been closed. The 
proceedings taken under section 34 may, for the pur- 
poses of section 28(1 )(c), be regarded as a continuation 
of the original proceedings. 224 

109. Imposition of penalty should not be merely mecha- 

nical, and judicial discretion should be exercised in the 
matter. * 226 

110. The statutory previous sanction of the Inspecting 
Assistant Commissioner should secure that the power 
to inipof^e penally is not lightly exercised, especially 
if it is the first default of the assessoe. As the law 
prescr.bcs only the inaxiiiiurn penalty, each case should 

be treat<3d on its own merits. 227 


111. Both in the interest ol the assessec and the Depart- 

ment, it IS worth while to encourage the honest defaulter 
to co'me forward, even if it be after the expiry of the 
notice date, and tile a return atio woto. A proviso should 
be added to section 28(1), before or after the existing 
prov so (a) to section 28(1), to the effect that no penalty 
for failure to furnish a return in response to a notice 
under section 22(1) shall be levied if, before the issue of 
a not’ce to him under section 22(2), a person delivers a 
return as required under section 22(1), and the Income- 
tax Officer is satisfied that the omission to furnish the 
sam? within the prescribed jreriod was due to ignor- 
ance, mistake or otheru^ufficient cJuse. 228 

112. Before giving his approval to the imposition of a 

penalty, the Inspecting Assistant Commissioner should 
give an opportunity to the assessee of being beard and 
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if, after hearing him, he gives his consent to the order 
of penalty proposed to be passed, the appeal against such 
order should lie direct to the Appellate Tribunal. Jf^the 
proposal to make the Appellate Assistant Commissioners 
independent of the Department is accepted, then there 
is no harm in the appeal being heard by the Appellate 
Assistant Commissioner as at present. 

113. The penalty under section 28(1), clauses (b) and 
(c), should, as far as possible, be related to attempted 
concealment. The principles laid down in the Central 
Board of llevenue Circular No. 40 of 1941 are generally 
sound, but the Income-tax Officers must carefully con- 
sider whether a case is merely one of concealment of a 
particular item or items, or the concealment which they 
may discover is such as to suggest that the accounts are 
unreliable and should be rejected. Though the discovery 
of concealment may be a common factor to both cases, 
the two cases obviously belong to different categories 
for the purpose of penalising the assossee. The Circular 
may, therefore, bo suitably modified so as to bring tliese 
considerations clearly to the notice of the Income-tax 
Officers. ^ 

114. Normally, the procedure, by way of levying a penalty 
under section 28 should bo followed in preference to 
prosecution. Prosecution should be resorted to in flag- 
rant cases or in cases of repeated violation of law, or 
where the imposition of penalty has had no effect, or 
where the amount involved is largo. In order that the 
prosecution may have a deterrent effect, section 52 should 
differentiate between the less serious and more serious 
offences and, in the case of the latter, imprisonment 
slg^ould be made either simple or rigorous, and the limit 
of fine may be extended to Rs. 10,000. Unless the case 
is a gross one, compounding may be resorted to, but 
the policy should, as far as possible, be uniform, so 
that no occasion should arise for the criticism that a rich 
man can, if found out, purchase his freedom by payment 
of money while the poor man has to go to jail. The 
sanction of the Central Board of Revenue 'should invari- 
ably be obtained both for prosecution and for compo- 
sition so as to maintain uniformity of treatment. Those 
on whom a penalty has been levied more than once under 
section 28(l)(c), or who have been convicted in respect 
of more serious offences under section 52, should be held 
to be disqualified for membership of legislative or local 
bodies, or for acting as trustees, unless Government in 
special cases agrees to set aside the disqualification. The 
operation of section 54 of the Act may to this extent 
be excluded where with the sanction of the Commis- 
sioner the fact of an assessee having been subjected to 
a penalty under section 28(li^(o) has to be made public. 

115 . The Central Board of Revenue or the Commissioners 
should draw up a list of persons who are entitled at pre- 
sent to appear as Income-tax Practitioners by reason 
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of possessing qualifications nnrlcr section 61(2)(iv)(a) of 
the Act and of those at present qualified under section 
61(2)(iv)(b) and (c), provided that the latter pass an 
exanaination in Inconae-tax Law and Accounts siipilar 
to that prescribed for Income-tax Officers. No further 
addition need be made to the list unless the person who 
proposes to practice as an Income-tax Practitioner passes 
such an examination. All Income-tax Practitioners hav- 
ing their names on the roll maintained by the Com- 
missioners or the Central Board of llevenue should be 
required to conform to a code of professional conduct and 
discipline prescribed by the Central Board of Be venue. 240 

116. We should adopt the English practice and add a sub- 

section to section 28 so as to provide that a person who 
wilfully and knowingly abets any person who has render- 
ed himself liable to a penalty under circumstances men- 
tioned in section 28(l)(c) of the Act, may be ordered 
by an Income-tax authority to pay a fine which may 
extend to Bs. 500. An appeal may be provided against 
the imposition of fine on the abettor. The appeal should 
be heard along with the appeal, if any, against the 
assessment in the proceedings which resulted in the 
imposition of the fine on the abettor. 241 

15' W. — Secrecy and Publicity 

117. The principle of secrecy and confidence attaching to 
the Income-tax proceedings is not to be lightly violated, 
but it is equally important that these principles should 
not afford a cloak to the assessee to make reckless 
statements in order to avoid tax liability with the assur- 
ance that such statements will not involve him in any 
serious consequences. The provisions of section 54 may 
be relaxed in the following cases : — 

Disclosures of confidential information to— 

(1) the Advocate-General where it appears that there 
had been a breach of trust relating to charity, so that 
the Advocate- General may, if so advised, take suit- 
able steps in the matter; 

(2) the Provinoial Gov/ernment in respect of infor- 
mation having a bearing on the recovery of Sales Tax. 

[This provision is indistinguishable in principle from 
the provision at present contained in clause (j) of sub- 
section (3) 61 section 54. ] ; 244 

(3) the proper authorities when the assessee 
makes, in the course of Income-tax proceedings, state- 
ments which implicate him in criminal offences, when 

such statements have been made with a view to escape ^ 

liability under the Income-tax Act; and 245 

(4) a third person where the assessee asserts the 
right of such third person to certain property or income, 
amd the Income-tax authorities have reason to believe 
that such assertion is not true and has been made 
with a view to escape or reduce liability to income. 
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tax. [This provision is analogous to section 7(4) of 
the Income-tax Investigation Commission Act, and 
should be adopted as a part of the ordinary law 
relating to income-tax.] 246 

118.. The proposal of giving wide publicity to persons who 

are found to have made gross understatements of their 
income may be dropped. 247 

419. There is advantage in public exposure of persons who 

are guilty of deliberately cheating the revenue. 248 


X. — Cancellation of Assessments, Revision and Review. 

120. Freer use may be made, especially in cases decided 

under the proviso to section 13 or under section 23(4), of 
the power under section 27 to cancel assessments, 
particularly where the Income-tax Ofl&cer is satisfied that 
the true accounts of the assessee are forthcoming at that 
stage. 251 

121. Where it has been established to the satisfaction of 
the Department that earlier assessments were made 
owing to a bona fide mistake, on the part of the Depart- 
ment or the assessee, it should be within the power of the 
Commissioner to relax for just and adequate cause the 
time limit of one year imposed under section 33-A of 

the Act. 252 

122. Where justice cannot be done by the exercise of the 
revisional powers under section 33-A, or by way of 
rectification under section 35, a limited power of review 
may be conferred on the Jneome-tax authorities similar 
to that possessed by the Civil Courts on discovery of 
new material whmh could not have been produced with 

due diligence during the original proceedings. 258 

Y. — ^Appeals 

123. There should be a right of appeal (1) agadnst an order 

under section 35 (rectification) and (2) against an order 
of an Appellate Assistant Commissioner refusing to 
extend the time for filing an appeal or dismissing an appeal 
as not filed within time. The appeal against an order 
under section 35 should lie both in cases where the 
authority takes action and makes an order of rectifica- 
tion, or refuses to take action. The appeal against an 
order under section 35 should be limited only to the 
rectification ordered or to the refusal to make am order 
of rectification. It should not be open to the appellant 
on such an appeal to reopen the merits of the original 
order, except to the extent permitted by section 35. 254 

124. There should be right of appeal against an order - 
appointing a person os an agent of a non-resident. 
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125. Where an order has been passed under seclioii 23-A 

of the Act, directing that the undistributed portion of 
the previous year’s assessable income of a non-public 
company should be deemed to have been distributed 
as dividend among the shareholders, any share-holder 
should have a right of appeal against such an order, 
even though the company has not chosen to appeal. 256- 

126. Where an order has been passed under section 
23-A(3)(ii) that the proportionate share of a member of a 
non-pul;)lic company in the undistributed profits be 
included in his total income and the tax payable in 
respect thereof is made recoverable from the company, 
the company should have a right of appeal against such 

an order. 

• 

127. Where a non-resident person has failed to pay the tax 
after assessment and still desires to prosecAite liis appeal 
against it, he should either deposit one-half of the 
amount of the tax pavabh*, or. give security for the full 
amount before such appeal coiru's on- for hearing. A 
request in this behalf should be made before the 
Appellate autliorily by the Income-tax Officer after he 
has obtejtKvl tlu' ])re'vious approval of the Inspecting 
Assistant Commissioner. Where the order under appeal 

is prima facie so unsustainable that it would be an 
unjustifiable hardship upon Ihe nr>n-resident to ask him 
to furnish the deposit or give the security, the Appellate 
authority may waive such requirement. 

Z, — Stay of Recovery Proceedings 

128. j^Specific provision should be made in the Act enabling 

the Appellate Assistant Commissioner, the Appellate 
Tribunal, the Commissioner or the High Court to stay 
the recovery of the tax, penalty or interest i)ending the 
disposal of the appeal, application or reference, as the 
case may be, to the extent to which such tax, penalty 
or interest is in issue before them. Such order may be 
passed if, on perusal of the order which is the subject 
matter of an appeal, application or reference, they have 
reason to think that the order is contrary to law or other- 
wise erroneous and unjust. Applications for stay should 
be required to be filed without unreasonable delay, and 
on such application notice should be issued to the Income- 
tax Officer concerned. On hearing the Income-tax 
Officer, the Appellate Assistant Commissioner, the 
Appellate Tribunal, the Commissioner or the High Court, 
as the case may be, may call upon the '•ssessee to give 
security for so much of the amount as is covered by the 
stay order. If ultimately the assessee fails either wholly 
or partially, he should be required to pay interest at 
8 per cent, on the amount oriJ?inafly stayed, but subse- 
quently ordered to be recovered pursuant to the decision 
in the appeal, application or reference. 261 
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AA.— Appellate Procedure 

129. It would be unfair to forbid the production of evidence 

at the appeal stage, where the assessee had no opportunity 
to produce the necessary evidence or was not suffi- 
ciently informed of the points on which evidence was 
required to be adduced. But the Appellate Assistant 
Commissioner should not allow fresh evidence to be 
brought on record in cases where the relevant material 
was wilfully withheld by the assessee before the Income- 
tax Officer. In order to enable the Appellate Assistant 
Commissioner, or the Appellate Tribunal, to decide 
whether the evidence was wilfully withheld, the Order 
sheet should show what opportunity was given to the 
assessee to adduce evidence and on what points evidence 
was required to be produced. Notice under section 
22(4) should indicate with some degree of precision what 
documents and accounts were required to be produced. 
All this may be provided for by a statutory rule. 

130. It should be for the appellant to prove, in the first 

instance, that the order made by the lower authority is 
incorrect. But if the order is, in the very nature of the 
case, based upon findings which it would not be possible 
for an appellant to controvert out of his own knowledge, 
then it should be for the Income-tax Officer or the 
Departmental Representative to satisfy the Appellate 
authority that the order appealed against is reasonable. 
The Appellate authority itself must bo satisfied that the 
cider of tlie Income-tax Officer or the Appellate Assis- 
tant Commissioner is not unreasonable, and even where 
+he appellant fails to adduce sufficient reason against)the 
order, the Appellate authority cannot divest itself of its 
responsibility to see that the assessment is not un- 
fair. Where the Appellate authority feels that the 
Income-tax Officer’s decision is unreasonable, or, as the 
Courts say, no reasonable man could have arrived at 
that decision, the burden would shift to the Income- 
tax Officer to satisfy the Appellate authority that his 
estimate is rea'^onable. Convention might be developed 
that the o der of the Income-tax Officer or the Appellate 
Assistant Commissioner should not normally be super- 
seded, unless the Appellate authority felt that the order 
of the Income-tax Officer or the Appellate Assistant 
Commissioner was unreasonable and there was suffi- 
cient ground to come to a different conclusion and not 
merely because it would itself have come to a different 
cheision if it were the first authority deciding the case. 

181. With regard to appeals against best judgment assess- 
ments, the Commission is unable to agree with the 
suggestion . that assessments under section 23(4) should 
be made non-appealable. 

182. The scope of an, appeal against a best judgment assess- 
ment must include the consideration of the question 
whether the Income-tax* Officer was right in proceeding 
under section 23(4), or under the proviso to section 18. 
If the assessee had an opportunity and was in a position 
to produce relevant evidence but had wilfully withheld 
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it from the Income-tax Officer, he should not bo allowed 
to lead such evidence for the hrst time before the 
Appellate^ authority. If even with these precautions fresh 
material is admitted, the Appellate authority should give 
due weight to it and* the estimate made by the Income- 
tax Officer may be set aside only if it is found to depart 
materially from the estimate made by the Appellate 
authority after such consideration. 270 

Appellate orders which accept most of the arguments 
advanced by the Income-tax Officer but merely make a 
slight variation in the percentage of })rofits estimated 
by the Income-tax Officer, are calculated to add to the 
difficulties of the Assessing Officer while encouraging the 
assessee to gamble on the chance of a reduction by the 
Appellate authority. Save in special circumstances, 
the Appellate authority should not interfere with the 
estimates made by the subordinate authority if they are 
not wide of the mark. 271 

BB. — Befunds 

It should be possible to expedite the work of refund 
with some planning and proper supervision. Where the 
staff is inadequate, it should be bi'ougVit to the proper 
strength required for quick disposal. The Central Board 
of Revenue might consider if some system _on the lines 
indicated in paragra])b 125 of the Report o^the Depart- 
mental Committee on Income-tax in the United Kin^om 
might not be adoi)ted with profit. 

It should be impressed on Income- ta^ Officers that 
the disposal of refund applications is as important a part 
of their duty as that of making assessments and that 
any dereliction of this duty would be taken serious notice 
of. In order to compensate in some measure the appli- 
cants for refund, for t?ie delay in making refunds, they 
should be entitled, after the expiry of 6 months from the 
date of the receipt of the application, to interest at 2 per 
cent, on the sum found duo io th(un, unless the applicant 
himself is mainly responsible for the delay in the dis- 
posal of the application. 

136. . In respect of refunds arising as a result of orders 
of Appellate authorities under sect'on 48(2), or of 
orders in revision made bv Of)inTnissionerfe under section 
33-A, or of orders in rectification made under section 
35, the liability to ])ay interest shoidd ar se 3 months after 
the expiry of the order which necessitates a refund. 

137. The legal difficulty which prevented the l^rivy Council 
in the Tribune Trust case from ordering refund of the 

^ tax, which subsequent decision of the Privy Council 

proved that the Depai’tment had no right to recover 
should be removed and it should be enacted that, where 
parties are the same and the point in dispute is the^ 
same, the later assessments must be treated to have been 
conditional though they are not formally made the subject 
of pending proceedings each y^ar. Similarly, in order to 
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protect the interest of revenue, a provision should be 
made that when the dispute is the same, relates to the 
same asscssee and the final judgment in an earLer asses^s- 
ment proceeding ind*cated that the subsequent asses-s- 
ments should have been made on a different basis, it 
should be ojien to the Department to revise the subse- 
quent assessments in the light of the final judgment, and 
the time limit imposed by section B3-B and section 34 
should not be a bar in such cases. 281 

138. Section 50 may be suitably amended so as to provide 

that an applicaliort for double income-tax relief in cases 
falling under sections 49, 4'0-A and 49-D may be made 
within one year from the date of assessment either in 
India or in a foreign country, whichever is later, in spite 
of the fact that the period prescribed for making such 
claims under section 50 may have exj)ired, 282 

139. The provision which enables the High Court to make 

an order authorising the CommissioiU'r to yjostponc pay- 
ment of a refund consccpient upon the decision of the 
High Court on a reference, pending the disposal of the 
appeal to ihe l^rivy Council, should appear not as a 
proviso to sub-section (7) of section 00, but as ,in inde- 
pendent sub -sc Cl ion. 28£j 

140. The refund due, as a result of an order in appeal, may 
be withhel<l until the period for filing an aj>peal or making 
a reference to the High Court against llnl order has 
expired. The question of withholding a refund, or 
allowing it to be paid after an appeal has been filed or 
a reference obtained, should be left to the d’seretion 
of the superior authority, viz., the \pp<^!ij'te Tribunal, 
or the High Court, as the case may be. Tf an appeal is 
filed or a reference to tlie High Court obtained, the 
Income-tax Officer or the Commissioner, as the case may 
be, should file a separate application, stating reasons why 
it would be inexpedient in the interest of the revenue to 
allow refund being made under the order complained of. 

The Appellate Tribunal or the High Court, as the case 
may be, on sufficient cause being shown, should either 
order stay of the refund or permit the refund to be made 
on the assessee furnishing security to the satisfaction 
of the authority making such order for the restitu/tiorr 
of the amount so refunded. No such order should be 
made unless the authority, after notice to the assessee, 

. is sartisfied (1) that substantial loss may result to Gov- 
ernment unless an order were made; and (2) that the 
application has been made without unreasonable delay. 

It should be competent for the authority to make such an 
orler ex parte, ])ending the hearing of the ayTplication 
If the whole or any part of the refund amount withheld 
has to be ultimately paid to the assessee, the assessee 
should be entitled to interest thereon at 3 per oent. per 
annum from the date when such refund became due to 
the date of the actual payment. 
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CO. — ^Powers q! Income-tax Officers 


141. Income-tax Officers should have powers to gather 
relevant information, particularly (1) to deal effectively 
with persons suP»peuted of having black-market dealings; 
(2) to enter business premises and inspect accounts 
maintained therein, place identification marks thereon, 
and. make copies therefrom, and if the officer has reason 
to thjnk that they may not be forthcoming when 
required, to impound them ; (3) to make a search of places 
where there are reasonable grounds for believing that 
relevant books and records have been kept; and (f) to 
call for relevant information from Banks and other 
business houses. 

Whenever possible, action under clauses (2) and (3) 
above should be taken with the previous concurrence of 
the luspect.ug Ansistant Coiinuis-ioiier. Where such a 
course is not possible and such ])owors have been exer- 
cised, a report should be made to the Inspecting Assistant 
Cornm’ssioner stating the reasons that called for the 
exercise of those powers and the result actually obtained 
by their use. It should be the business of the Inspecting 
Assistant Comuijssioner to see that the powers are spar- 
ingly used and after circumspection. If the powers are 
misused, Die Insp^ctuig Assistant Commissioner should 
guide the Incoine-tax Officer in the proper exercise of 
those powers and, if necessary, warn him. 

142. It would be an advantage to have oe specific provision 
enabling Income-tax Officers to call for total wealth state- 
ments, wherever they consider it necessary to do so. 

Calling for such statements should not be regarded 
as a routine process to be -gone through every year or in 
the case of every assessec. The power should be exercised 
occasionally and with discrimination. Whenever an 
Income-tax Officer considers it necessary to call for such 
statement, he should record in writing his reasons for 
60 doing. An ex post facio check by the Inspecting 
Assistant Commissioner would be sufficient and will place 
an Income-tax Officer on his guard against indiscriminate 
exercise of the power. 

If such statements on oath are to be called for, it 
would be necessary to make a specific provision in 
section 52 of the Act for the prosecution of the assessee 
who makes a statement which is false, and which he 
knows or believes to be false, or does not beMeve to be 
true. 

143. Although other systems of legislation give statutory 
sanction to payment of rewards' for information having a 
direct bearing on the tax, the system is likely to be abused 
and a general invitation to informers with the inducement 
of a reward may actually result in more harm than good. 
The Commission, therefore, makes no recommendation 
in that behalf. 
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144. Where, before the completion of assessment proceed- 

ings, an Income-tax Officer is succeeded by another, the 
pioeeedings may be continued by the second Income-tax 
Officer from the stage which they have already reached, 
but in case the assessee so wishes, or the second Income- 
tax Officer himself so desires, In order to do full justice 
to the case, the proceedings should be sta» ted de novo in 
the matter of actual recording of the evidence. The 
preliminary steps, like the issue of notices, etc., need not 
be gone through over again. Income-tax Officers should 
be directed, as far as possible, to complete Ihe cases on 
their hands before relinquishing charge, especially cases 
where the inquiry has proceeded to an apprecriable 
extent. 309 

i' 

QD. — Inspecting Assistant Commissioners 

The Commission is not in favour of the si^gestion 
that a non-official agency should be set up for the making 
of the assessments and that before such agency Income- 
tax Officers should represefit the Department. It would 
also not be practicable that the officer making the 
assessment should be a person different from the officer 
who makes investigiition into the case. In a large majo- 
rity of cases, therefore, assessments may continue to be 
made by the Income-tax Officer as at present, but there 
shouM be no interference whatsoever by the Inspecting 
Assistant Commissioner in respect of pending assess- 
ments. If a case is of any special difficulty, it would 
be desirable that the whole assessment should be done by 
the Inspecting Assistant Commissioner himself by taking 
advantage of the provisions of sub-section (5) of section 
S. Such cases should be investigated by the Income-tax 
Officer but the assessment should be made by the 
Inspecting A' sistant Commissionoer. It should be 
provided that, from the order of the Inspecting Ap'sistant 
Commissioner in such cases, appeal shall lie direct to 
the Appellate Tribunal. 314 

146. If an Income-tax Officer cx^nsiders that in a particular 

case he would like to have the advice of his Inspecting 
Assistant Commissioner, he should have the opportunity 
to consult him; but in such cases and in all cases where 
an Inspecting Assistant Commissioner exercises powers 
specifically vested in him by the Statute, the Inspecting 
Assistafnt Commissioner should give an opportunity to 
the assessee to place his point of, view before him and, 
after hearing him if he appears, the Inspecting Assistant 
Commissioner may give such advice to the Income-tax 
Officer, or pass such order, as he thinks fit. The Commis- 
sion strongly disapprove of the practice of the draft 
orders of the Income-tax Officers being, in the first 
Instance, submitted to the Inspecting Assistant Com- 
missioner for approval, and then issued by the Income- 
ttax Officer as his own orders. iis 
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147. The remarks made above with reg ‘rd to the 
advisabilitv of the Inspecting Assistant Commissioners 
giving directions io Tneona-tax Officers in jiending 
case's, apply cfpially to the Directorate of Inspection. 3l6 

EE. — Appellate Assistant Commissioners 

148. The ex[)eriTnejit begun in 1938, should ho carried 
forward, and Appellate Assistant Commissioners should 
be removed from the control of the Commissioners and 
the Central Board of Revenue, and should be placed 
under the Appellate Tribunal. Their leave, transfers 

and postings should be in the hands of the Tribunal. 819 

149. With regard to the suggestion that AppellatSS Assist- 
ant Commissioners should be recruited from among the 
senior Subordinate Judges, the Commission feels that 
although it is desiirous of encouraging the judicial out- 
look in Appellate Assistant Commissioners, the nature 
of their work requires an intimate knowledge of 
Income-tax work which one cannot ordinarily expect a 
purely judicial officc'r to acquire even after a brief 
period of special training. The experiment may be tried 
in a few instances if Government sec no other difficulty 

in the way of doing so. 320 

150. The normal avenue of promotion for Appellate 
Assistant Commissioners should be to the Appellate 
Tribunal. It is doubtful whether on the pay at present 
offered to a member of tlie Appellate Tribunal, especial- 
ly as the appointment is for short terms, successful 
members of the legal and accountancy professions 
would come forward to accept these posts, and it would 
be inadvisable to recruit second rate men from the 
professions to man such posts. If men with the 
requisite qualifications and experience from the legal 
and accountancy professions are not forthcoming in 
sufficient numbers, it would be advisable to recruit 
members from the Judicial and Income tax Depart- 
ments. It is not suggested that members of the legal 
and accountancy professions should not be appointed 
to the Tribunjil, but once they are appointed they 
should be expected to hold the posis on a permanent 
basis and should uot expect to revert to the profession 
after the expiry of their period of appo'intrnent. The 
appointments to the Appellate Tribunal should be 
made by the Ministry of Law on the advice of the 
President of the Appellate Tribunal. If by reason of 
the fact that there are not likely to be sufficient places 
on the Appellate Tribunal to afford reasonable prospects 
of promotion to Appellate Assistant Commissioners, 
the Commission recommends the creation of a few 
posts in the grade of Appellate Assistant Commissioner 
carrying a salary approximating to that of Commis- 
sioners of Income: tax, so that some senior Appellate 
Assistant Commissioners may be appointed to them. 321 
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151. The Commission does not consider it necessary to 

press at present the proposal that there should be only 
% one appeal on questions of fact, namely to the Assistant 
Commissioner in certain classes of cases and direct from 
the Income-tax. Officer to the Appellate Tribunal in 
other cases. 
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PF. — Appellate Tribunal 

152. Sojni' adf'quate madiinery should he (lu\ised, after 
consultation with th(3 Trihunnl, for the reporting of 
Die decisions of the various Benches, and also for the 
conflict in the decisions being resolved by a full Bench * 

of the Tribunal. 328 

153. Wherever a conflict exists between the decisions of 
two High Courts, it should he within the power of the 
Tribunal to refer the yioini of law for Die oninion of the 
Supreme Court, whose dc’cision will be binding on all 

Uie High Courts. * 324 

154. The Tribunal should have power to order costs to 
be paid in any appeal pending before it. Tt should also 
have discretion to order that Die wliole or part of the 

fees paid by the appellant nssessee undei- sub-section 
(3) of section 33 he refunded to the apprJJunt, depend- 
ing upon the degree of success which such appellant 
has obtained in his appeal. 825 


155. ' An assessoe, who makes an application for reference 

to the High Court, has to make a dt posit under section 
66(1). Whether such deposit be regarded as a check 
against frivolous applications or analogous to the Court 
Fee on a* Memorandum of Appeal, the successful 
applicant is entiDed to a refund of the deposit. Sub- 
section (6) of section 66 may, therefore, include a 
specific provision for a direction for the refund of the 
deposit, or part therof, in appropriate cases. 326 

156. The Commission does not consider it necessary to 
give the Appellate Tribunal power to vary, in favour of 
the Departni^nt, the order under appeal in respect of 
any item disallowed by the Appellate Assistant Com- 
missioner even if the Department has rot chosen to 
file an appeal against the Appellate Assistant Com- 
missioner’s order. It is, however, conceivable iha4 
Government may not choose to appeal against some 
portion of ^he Appellate Assistant Commissioner’s order 
BO long as the assessee was prepared to acquiesee in the 
order as a whole. Such cases may be met by enabling 
Government to file a memorandum of objections against 
so much of the order of the Appellate Assistant Com- 
missioner as is against Government, provided it is 
filed within 30 days of the service upon fhem of the 
notice, referred to in rule 20 of the Appellate Tribunal 

* Buies, of the appeal having been filed by the assessee. ^ 827 
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157. Sub-section (1) of section 66 fixes a period of 90 
days from tlic -date of an application for reference, for 
referring any question of law, to the High Court when 
the Tribunal decides to make such a reference. This 
provision now prescribing 90 days’ limit may be deleted, 
and the Tribunal may be trusted to make the reference 
as soon as . practicable. 

158. The concession given by section 5 of the Limitation 
Act should apply not merely to applications made by 
an assessee under sub-scctions (2) and (3) of section 
66, but also to an application made by the Commis- 
sioner under sub-section (1). Sub-section 7(A) of 
section 66 should, therefore, be modified in this sense. 

Section 5 of the Limitation Act is mode applicable 
only to applications made to the High Court. There is 
no provision for extending for just and suificient cause 
the period prescribed in sub-section (1) for making an 
application to the Tribunal, praying for a reference to 
the High Court. Just as the Tribunal can, undtr sub- 
section (2) (a) df section 33, admit an appeal after ihe 
expiry of the period of limit, where it is satisfied that 
, there was .sufficient cause for its not being presented 
within thvvi period, it should have a similar power in 
admitting applications for a reference to the High 
Court after the period of 60 days, mentioned in sub- 
section (1) of section 06, has expired. Sub-section 
(7) (A) of section 60 should be amended in this sense 
also. 

GG. — Miscellaneous Recommendations 

159. Section 2 (11). — ^Tt is necessary to link up the 

option given to an assessce to say when his “previous 
year” ends under clause (c) with a similar option under 
clause (a) so that the profits of some period of the 
business may not escape assessment. The option under 
clause (c) should be exercisable within 12 months of 
the setting up of the business. 331 

160. Section 4 (1) (b). — As it has been held that the 
remittances made during the accounting year cannot 
be assessed as “profits” of that year, because no 
“profits” can arise until the accounts are made up at 
the end of the year, a provision may be added as 
another explanation after the 'Explanation (1) to sec- 
tion 4 (1) that where remittances are made to or 
received in the Indian Union by a person earning 
income outside the Union, and it is ascertained that 
the accounts were made up in respect of the year 
during which the remittance was made, that such person 
•earns a profit iil the business carried on by him 
outside the Union, such remittances made tu the extent 
to which they could have been sent out of the ascer- 

' tained profits be presumed to have been remitted out 
of suen profits. 
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161. In Explanation 2 to section 4 (1), the words “and 
not being pension payable without India“ may be 
omitted, as there is no longer any need or justification 

for that exemption. 832 

162. • Section 4-A (b). — It would be safer to insert the 
expression “in any year" in sub-section (v) of section 
4-A, and the sub-section may be recast as follows: — 

“A Hindu undivided family, firm, or other associa- 
tion of persons is resident in British India in 
“ any year in which the control, and management 
of its affairs is not situate wdiolly without 
Biitish India." 333 

163. On the language of section 4A(b) an assessee may 

^ in conceivable cases have to be dealt with as a resident 

and non-resident in respect of his different sources of 
income. This is anomalous. A provision should, 
therefore, be added .that a person shaU be deemed to be 
resident in British India for all purposes of the Act if 
he, or it, is resident in British India in the previous year 
in respect of any source of income, notwithstanding 
that he, or it, is not resident in British India in the 
previous year or years in respect of any other source 
or sources of income. 334 

164. Section 9. — Tlie Commission is not in favour of the 

suggestion that depreciation should be allowed on 
house property which is habitually let out on rent and 
the rent from which is assessed under sectiori 9 of the 
Indian Income-tax Act. 339 

165. Section 10 (2) (vii). — This clause should ^be 

amended by tlie inclusion of the words “or furniture" 
so as to permit allowance being claimed for furniture 
which has been sold or discarded. 340 

166. Section 10 (2) (x). — The language of clause (x) 
may be so modified as to enable the Department to 
allow the whole or part of the bonus or commission as 
a legitimate deduction in either or both of the cases, 
viz.f (1) where it may be regarded as legitimate in 
respect of some employees and unjustifiable in the case 
of other employees; or (2) the amount paid in some 
cases be regarded as excessive and the Department is 
prepared to recognise only a part of it as legitimate 
payment by way of bonus or commission. 

It would also be desirable to give a clear indication 
as to whether cases of employees being regularly 
remunerated on a commission basis are expected to be 
dealt with under sub-clause (x) or sub-clause (xv). 342 

167. Section 24. — The result intended to be achieved by 

the insertion Of the words “otherwise fhan by in- 
heritance" in proviso (e) to sub-section (2) of section 
24, viz., when an individual dies, the carrying forward 
of losses should not die with him but ought to be 
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carried over in the hands of the son and that he must 
be entitled to set off the losses against the profits that 
may accrue, can more appropriately be brought about 
by the insertion of the words “or his heir-at-law" in 
sub-section (2) itself. 843 

168. Sections 25 (3) add 25 (4). — To delete the provision 

in section 25 (3) altogether would be a breach of 
faith on the part of Government and might do injury 
to many genuine investors. But the tax concessions 
under sections 25 (3) and 25 (4) have now practically 
outlived their purpose with the march of time and 
they might be withdrawn after providing for such a 
tax concession as might absolve Government from a 
charge of breach of faith. This might' be done as 
follows. In arriving at the amount of tax to be 
demanded, the asscssee should be given credit for the 
tax on assessable income of the lelevant per’od at the 
rate that would have been applicable to that income 
under the Finance Act of 1938-39. 349 & 

350 

Section 25A. — Where proceedings under section 34 
have to bo taken long aftcT tlie disruption of a joint 
Hindu family, it w'ould be desirable to mtilce an express 
l)rovision specifying the persons to whom iivDiiccs should 
be given and the steps that may be ty-ken to recover 
the tax that may be assessed. 351 

Similarly, in such a Ciise express provision will 
have to be made as to the officer entitled to initiate pro- 
ceedings under section 34 of the Act. 352 

Sections 31 and 33. — ^Where a matter has been 
disposed of in the absence of the assessee, there is no 
provision made for its beijig restored or reopened even 
if the assessee is able to show justifiable cause for his 
non-appearance. In this respect the position must at 
least be brought on a par with section 27. 853' 

Section 36. — The suggestion that it may be suffi- 
cient to make calculation to the nearest rupee may be 
favourably considered if it is likely to save trouble to 
the office in working out calculations. 364 

Section 45- — It should be provided either in section 
29 or in section 45 that the time allowed for payment 
of tax should be not less than a month. 355 

Section 50. — As a matter of principle, the power 
to excuse delay in applying for refund should be avail- 
able in all cases provided sufficient cause is shown for 
not making the claim within the period prescribed. 36® 

HH . — ^Administration 

Recruitment 

174. Recruitment to the cadre of Income-tax Officers 

should be made partly directly through the Federal 
Public Service Commission and partly by promotion 


169. 
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171. 
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173. 
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from the subordinate ranks. Recruitment through the 
F.P.S.C. is to be preferred to other methods of direct 
recruitment, ' namely, selection from Registered 
Accountants, employees in business houses, practising 
lawyers, etc. The curriculum for the F.P.S.C. Exami- 
nation may, if necessary, be enlarged so as to include 
Accountancy and Law among the subjects that can 
be offered for examination, if this is not already the 
case. To encourage candidates, who have knowledge 
of law or of accountancy, to take this examination, a 
higher age limit may be allowed to such candi- 
dates to. enable them to acquire greater practice or 
experience in those subjects. ♦ 369-379 

The proportion of promotions from the subordinate 
ranks to direct recruitment to the Income-tax Officers' 
cadre should be l/3rd. to 2/3rd. and, once a person 
is promoted to Class I Service by this method, no 
distinction should be made on Account of the method 
of his recruitment in his future prospects and promo- 
tion . 372 

In order to make the Service attractive, better 
chances of promotion . should be provided by making 
the junior grade of Income-tax Officers smaller than the 
senior on<j and by using the provisions of section 6(5) 
more liberally, lo increase the number of posts c trrying 
the pay of Assistant Commissioners a\ail 0 ble to 
Income-tax Officers. 372 

Government should assure word as well as by 
deed that membiirs of the Income-tax Service \\ill be 
eligible for the highest posts in that Service and that, 
if reservations are made for posts in the Service for 
members from the ‘PooP cadre, they will be compensat- 
ed for such reservations by a corresponding ruirnber of 
posts in the ‘Pool’ cadre for the Income-tax Service. 374 

Government should treat with sympathy the 
grievances of the Department as they are brought to 
their notice. Confirmations should be expedited. If 
Class IT Officers are used for Class T work, then they 
should ho either promoted temporarily to Class I or 
remunerated by additional payment for doing more 
important work. 374, 376 

k 379 

The present method of appointing ‘PooP Officers 
to posts in the Income-tax Department should be con- 
tinued, hut no one should be appointed or promoted 
to the Commissioner’s post until he has^had at least 3 
to 6 years of active service as Inspecting Assistant 
Coinmissioncr and, secondly, such ‘PooP Officers must 
be encouraged to continue iti the Department by 
providing sufficient prospects of promotion to them in 
the Department itself. 
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Training of Officers 

175. The training to be given to Officers directly recruited 

to the Department should be improved in the direction 
of giving them greater experience of outdoor work such 
as Survey and Inquiries and more varied acquaintance 
with accounts, particularly of important trades and 
industries. The period of training should, therefore, 
be extended and the training should be completed 
' under the supervision of Principal Officers in preference 
to Inspecting Assistant Commissioners. 

The training scheme should also include training of 
non-gazetted sub-ordinates. 384, 385 

387 & 388 
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Organisation and Distiibution ol work 

176. A change in the duties of the Directorate of Inspec- 

tion is recommended. Instead of stress being laid as 
at present on a routine scrutiny of inspection reports 
submitted by Inspecting Assistant Commissioners, the 
Directorate should only collate the major defects dis- 
closed in provincial Inspection Reports and issue 
instructions of an all-India character to avoid repetition 
of those defects. The Directorate might also under- 
take ‘sample checks’ at random with the help of 
Accountants as is done in the U-S.A. 393 

Th(' Directorate might concentrate more on develop- 
ing and maintaining an Investigation Branch in addi- 
tion to its ]:)res(int duties. It might also be in charge 
of sy.)ccial assessment circles. 394 

The designation of the Director might be changed to 
that of “Chief Commissioner of Income-tax” with a 
status corresponding to that of the Deputy Chief Ins- 
pector of Taxes under the IT. K. system. 395 

177. The Commissioner of Income-tax should be allowed 

to exercise more powers than he is able to do under the 
present scheme of centralisation. He should be 
rcsj)onsiblo to judge and take action on inspection 
reports by Assistant Commissioners and should be left 
free to decide on points thrown up by day to day ad- 
ministration, namely, penalties, individual assess- 
ments, etc. 396 

178. Inspecting Assistant Commissioners should be given 
j)owers to cal] for and examine account books them- 
selves wherever necessary, to make their inspections 
more effective and instructive. They should place 
before themselves the example of senior Inspectors in 
the XT. K. whose relations with their juniors are those 

of an elder brother towards a younger one. 397 

179. The allocation of work to Income-tax Officers by 
categories and the fixation of standard output in terms 
of standard units is not disapproved; but, distribution 
into categories should be not by the amount of income 
but on the amount of work involved which only local 
knowledge can supply. In considering the 
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involved loj- fixing the standard unit, not only 
the time taken in examination of accounts should be 
considered but also the time required by the Income- 
tax Officer and his inspecting staff for study and for 
application of tests to l^lie evidence produced before 
him. 400 401 

180. eTurisdictions of income-tax Officei;^ should ^ be re- 

arranged so as to provide for multiple Income-tax 
Officers' jurisdictions in preference to single Income- 
tax Officer’s jurisdiction. Special jurisdictions should 
be created for special classes of business and Specialist 
Officers should be trained to undertake them. Special- 
ist Circles for assessing Textile Mills, Insurance 
Companies, Banking Companies, Iron and Steel 
Companies, Share and Stock Brokers and such other 
classes of business, are recommended. 402 408- 

Arrears: 

181. Tile following suggestions are made to reduce the 
number of arrears and to prevent accumulations in 
future : 

(i'l The system of Examiners may bo reintroduced 
for giving assistance 1o fncome-lax Officers m 
complicated cases, but these Examiners should 
he Gazetted Officers to he called Assistant 
Income-tax Officers. 412 

(ii) The annual vork to he done by the Income-tax 
Officer should be reduced (a) by staggering 
methods jukI (1)) by improving th(‘ Jletiirn 
Forms, so as to call foi- more information than is 
fuiTiished at present- 414 

Inspectors and Survey: 

More, importance should he givt'ii to Survey than is 
given at present and the staff of Inspectors may be 
increased for the purpose, if necessary. The Survey 
Staff should include junior Gazetted Officers, Assistant 
Income-tax Officers or Probationary Officers to do 
preliminary work in connection with assessments in 
‘Trial Cases’. 417 421 

Inquiries should be made contemporaneously, from 
newspapers, business deals and Court proceedings 
without w^aiting till the commencement of the assess- 
ment for wffiicli such information may have to he used. 422 

Investigation Branch: 

The Investigation Branch should be expanded and 
strengthened. It should work at three levels, namely, 

(a) in the Income-tax Office where' information may be 
collected from assessment files and from inquiries, (b) 
in the Commissioner’s office where a Special Bureau 
should be opened for this purpose and (c) in the office 
of the Central Board of Bevenue. The Commis*- 
sioner’s establishment should collect information from 
different sources, e.g.^ from Departments of Govern- 
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184 


185. 
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ment and Local Jiodies, etc- The establishment 

witli tht^ Central Board of lleveiiue should collect simi- 
lar information from Government of India offices and 
collate this as well as information of an all- India 
character forwarded by the Commissioners. 423 io 425 

With the e:^Hnsiou of the machinery for investiga- 
tion, that for collatioji must also expand. The Colla- 
tion Branch should be further strengthened by 
machinery to keep track of its intimations 425 

To enable Inspectors rind Assistant Income-tax 

Officers to discharge their duties of investigation and 
infpiiry, they should be given a recognition under the 
Income-tax Act and the stntntoi \ anthoritv to take 
statem onts , etc . 426 

Ap]a‘opriatt‘ and adequate macliinery tor collection 
of taxes should bo maintained. 429 


186. The conditions of work of tht' ministerial staff should 

be improved and proper training should be given to 
them. 


Equipment: 

187. Tlu? equipment aud furnishings in the Income-tax 

Officers should bo improved and better accommodation 
should be made available both for lucome-tax assessees 
and for the offices. Each Income-tax Officer should 
he given a Stenographer and should be supplied ade- 
(piately u ith stationery, and tv p(*vvTiters, Rome offic(‘s 
should be sap])lic‘d with adding machines, accounting 
machbi(‘s, address ng machines, (‘ornptometers and 
such other mechanical aids as will speed up the work of 
the offices. 430, 433 

& 434 

188 Income-tax Officers should bo encouraged to main- 

tain conveyance ani, with thia end in view, they 
should bo cranted hotter facilities hv way of con- 
veyance allowance, etc. 437 

Relations with the Publle: 

189 Tho Income-tax Officer must show by his conduct 

that he is not tho taxgrahber he is described to be but 
a icferee standing between the Rtate on the one hand 
and the t.ax-payer on the other, with the sole idea and 
desire that lioth get a square deal. 443 

If the Income-tax Officer sees to it that he is regular 
in attendance, prompt in attention, courteous in 
listening to grievances however frivolous in the 
manner of a skilful salesman, he will immediately 
find an encouraging response from the tax-payer. The 
Department on its part should judge the Income-tax 
Officer not on the number of heavy assessments he 
makes but on the number of unsuccessful appeals 
against his assessments, on the knowledge and under- 
standing the Income-tax Officer shows and not on the 
pitch to which he raises his assessments, on the speed 
of his collections and not on the size of his paper 
demands. 445 
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190. The experiment may be tried of appointing an 

Income-tax Officer attached to each Income-tax 
Circle to help the assessees in filling their Forms of 
Returns and othcr\^ise assisting them in sieving their 
difficulties. Also, a Complaints Officer may be ap- 
pointed and attached to the office of t^e Commispioner 
of Income-tax to inquire into public complaints 
about delays and discourtesy on the part of the 
establishment. 446 

191. Commissioners, Assistant Commissioners,, Director 
of Inspection and the Member of the Board might 
advertise their tours and arrange them so as to be able 

to meet Associations and assessees more frequently. 447 

192. On the part of the public, Accountants, lawyers and 
business and professional associations should be able to 
contribute greatly to the awakening of the public cons- 
cience against evasion, if they will show by their action 
that an evader is not fit to hold any position of trust 

or honour in the community. 448 
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H. S. RAMASWAMI, 
Secretary, 

29-12-48. 


(Sd.) S. VARADACHARIAR 
(Sd.) G. S. RAJADHYAKSHA 
(Sd.) V. D. MUZUMDAR 

29-12-48. 
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APPKHDIZ A 

(See Paragraph 22) 

DTOOMETAZ INVESTIGATION OOHMISSION 

REPORT 

in re certain proposed amendments to sections 34 and 46 oi 
the Indian Income-tax Act. 

A Memorandum explaining the need for certain amendments to the two 
sections was drawn up by the Commission (a copy of the same is attached to 
this Report as annexure A) on the 10th January 1948 and copies thereof were 
sent to about 60 institutions (Chambers of Commerce, Bar Associations, 
Societies of Accountants, etc.) with a request that the views of those bodies on 
the points dealt with in paragraphs 8, 9 and 11 to 17 of the Memorandum 
might be made available to the Commission not later than the 15tli February 
1948. Replies have so far been received from about 25 of these institutions. 
Three institutions have asked for further time to communicate their views. As 
all material considerations have been adverted to in one or other of the replies 
received and as the questions relevant to the amendment of section 34 have 
also been discussed at length in the Memoranda (which we have persued) sub- 
mitted by public bodies at the time that the Income-tax Amendment Bill oil 
1938 was under discussion, wo have not thought it necessary to delay this report 
any further. 

2. The ed:tor6 of the “Registered Accountant” unreservedly support the 

proposals for amendment. Some of the institutions addressed have given quali- 
fied support 1o the proposals, while some others have reserved their right 
to make comments after the amendments have been put forward in a concrete 
shape. Among those who are opposed to the amendment of section 34, many 
have, stressed the danger of the abuse of the power under that section and 
the harassment that might be caused to the public by siich abuse. They have 
insisted that the question was very fully considered in 1939, that the amend- 
ments then introduced were the result of a compromise between the Govern- 
ment and the opposition, that nothing has since happened to- call for or justify 
a change in the law and that the decisions referred to in the Commission's 
Memorandum have only given effect to the policy and intention of the legis- 
lature. They have contended that the principle of finality of assessment 

should not be lightly igiiored and hav“ argued that if Income-tax Officers would 
only discharge their duties properly when making the first assessment, there 
would be little necessity for reopening the assessment. The argument winds 
up by saying that sufficient safeguards to protect the revenue and punish wrong- 
doers are provided by sections 35 and section 52 of the Income-tax Act. Strong 
remarks have been made in some of the representations acrainst the ways of 
the Income-tax Department and its methods of dealing with the public and it 
has be.?’i urged that what is necessary is to raise the standard of efficiency of 
the assessing officers, to increase the number anfi to ensure that assessmente 
are completed promptly and expeditiously. It is complained that the Depart- 
ment flufTers from want of properly trained and equipped officers- 

3. Many of the representations, however, disown any desire to espouse the 
cause of the dishonest assessee who does not keep proper accounts or will 
not produce them or deliberately evades the payment of tax. But it is urged 
that the assessee who has made a proper return and has disclosed all material 
information is entitled) to protecion from further harassment. It has also 
been maintained that no assessment .-hould be permitted to be reopened under 
section 34 merely on the ground that it has proceeded on an error of law or a 
mistaken interpretation of the facts or a mistaken application of the law to the 
facts. Some of the representation have conceded that in this last category 
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of case the -law may, if such a step is considered necessary for the protection 
of the revenue, be amended so as tb permit the Government to appeal against 
the order of assessment but they insist that the appeal, if any, should be pre- 
ferred within the same limit of time as is allowed to an assessee. Alternatively 
it has been suggested that the power of revision formerly possessed by the 
Commissioner may be revised so as to enable him to correct such mistakes in the 
the Income-tax Officers ’s order. It has also been urged that it is unfair to 
permit an assessment to be reopened only in the interests of the revenue and it 
has been claimed that the principle of fairness and reciprocity should be re- 
cognised in such proceedings and that accordingly when the case is re- 
opened the enquiry should not always bo limited to the alleged new item but 
the assessee should be allowed to show that taking the case as a whole, he has 
been fully assessed or even over-assessed and that in the latter event he should 
be given refund of the excess tax paid. 

4. To the proposed amendment of section 46, the opposition iq not on the 
whole absolute. Some of the replies stjjte that the problem of arrears and 
their realisation is 4|Dt really serious. They point out that after the 
introduction of the provision in section 18- A for advance payment of inenine- 
tax there is likely to be little difficulty in the' matter of realisation. It has 
also been pointed out that any notice by the Income-tax Officer to the banker, 
agent or debtor of the assessee to pay up the arrears of lax from out of monies 
due from him to the assessee may seriously affect tlu‘ credit or business of the 
assessee. Among the replies which give qualiffod assent to the anurndment, 
some suggest that notice by the Income-tax Officer of the kind contempJati'd 
should be issued only after he had given sufficient- time to the assessee tx) pay 
up the tax. Some others suggest that it should be done only after giving noliec* 
to the assessee and hearing his objections. Others still advis(‘ that 1h(' 
notice should only operate as a freezing order prohibiting payment to tlu^ 
assessee and not as an order compelling payment to the Tnconie-tnx Officer. 
Attention has been drawn to the possibility of tliere hoiuo disputes as to 
the rights of the assessee to the funds alleged to bt‘ due to him from the third 
party or claims of others to the said fuuds and it has been urged that 
such questions should not be left to tlu' Inconui-tax Officer’s decision nor could 
payment be demanded from the third party befoie these questions were stdtled 
by competent authority. 

5- We have given due and anxious consideiation to these re])i*osenlations 
and to all aspects of the question. On the general question of the relations 
between the public and the Income-tax Department and on the complaints 
made against the Department this is not the proper place to make any com- 
ments. We hope to deal with the matter at a later stage. We are 

fully alive to the importance of respecting the principle of finality as far as 

possible; but, as pointed out in our former Memorandum, every system, of 

Income-tax law known to us recognises certain exceptions to this rule and the 
real question is as to the proper limits of those exceptions. 

6, We are unable to agree with the argument that there is no need or 
justificRtion for the amendment of section 84. The 1939 legislation fas inter- 
preted by the Courts) is unduly restrictive and it doe.s not give sufficient 
effect to the distinction between the case of the honest assessee who has dis- 
closed all material facts and the abstructive or dishonest assessee who has 
kept back material information or even made false statements. In the English 
law, the power to make an additional assessment has been enacted in wide, 
terms. The latest reported decision holds that an additional assessment can be 
made even when the authorities see reason to change their opinion as to the 
effect of facts already known or the earlier under-assessment was due only to a 
mistake of law; the learned Judge however recognised the existence of a conflict 
of judicial opinion on the point and the possibility of the Court of Appeal taking 
a different view fsee Comi^rcial Structures Ltd., v. Briggs 1947; 2. All E.B. 
659 K.B.D.). Where the person chargeable has not delivered any statement 
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oi has not delivered a full and proper statement, the real question under the 
ISnglish law is (as stated by the Codification Committee) wheiiier in consequence 
of ^uch failure the person chargeable has escaped being charged or has been 
under charged. Nothing turns on how the fact of under-assessment came to 
be discovered. This may be compared with the view taken by the Allahabad 
High Court in one of the cases referred to in our previous Memorandum where 
the learned Judges say ‘‘the mere fact that a discovery of under-assessment 
was made would not justify the Income-tax Officer in acting under section 

34 although it may be said that there was a discovery of under-assessment, 

it could not be^. said that it was in consequence of soiricihing definite of whu*/h 
the Income-tax Officer had been informed”. The Australian Act affords no 
protection to tlie, tax-payer who has not made a true and full disclosure of all 

f aterial facts. Thc' Canadian Act enacts in general terms that notwithstand- 
g any prior assessment or if no assessment has been made the taxpayer shall 
continue to be liable for any tax and to be assessed thei’efor and the Minister 
may at any time assess or re-assess or make additional assessments on any 
merson for tax, interest and penalties (section 55) and it further provides that 

if any ])erson omits to declare anv dividend or other like income which 

on any cTiqiiiry by the Department of National Revenue or on information 
obtained from any person otheu' than the tax-payer is subsecjuently ascertained 
to have ])cen rticeived siicli person may be nssessed as if double the income so 
omitted from his return had hc'en received* (section 83) The test which the 
Bombay High Court felt constrained to adopt on the interpretation of section 34 
as amended in 1939, viz., that Income-tax Officers can proceed to reopen assess- 
ment only if tlu‘\ have lu'w information as to some fact or facts, was considered 
impractical lie by the 1920 Royal Commission on fho Income-tax Law in 
England. They said ‘‘in Ibis connection we should like to make a brief 
reference to llu'- proposal that was made to us that additional assessments should 
not he made e\<*.e]d in cases wliere new facts arc ascertained. We think it 
would he impossible to comjjosc' for this purpose any adequate definition of a 
new faef. Additional assessments are presumably not made unless there is 
good reason to believe that the tru(‘ liability has not been covered by the exist- 
ing assessment; the tax-payer has always the right of appeal; and if the 
previous assessment is aftc‘r investigation found to be inadequate, we cannol 
se(‘ why tlic hi\'-payer shoidd want to be excused from paying his just dues 
(paragraph 426).” 

7. We, liowi'ver, agi'ee that it is possible to uiaiutaiu that an assessment 
f>hoiild not he allowed fo lie reopened nnd« r section B4 merely on the ground 
that the Income-tax Officer who made the assessment has misunderstood or 
misapplied the law or that a different view of the lav/ or of the facts is pos- 
sible. Th'._ proper remedy in such cases, if the Department considers the 
matter fo be one of sufficient importance, is to allow tho matter to be set right 
on appeal or in revision As we have already observed, many of the replies 
received by us recognise the appropriateness of such a course. The present Act 
has in principle recognised the need for such a. method of comiction in so far 
as it has provided for an appeal at th(‘, instances of ihe Commissioner against 
a decision of th{^ Appellah*. Assistant Commissioner. So far as the Income- 
tax Officer’s order is concerned, we find some practical difficulties in providing 
for an ay)f)('al against if at Ihe instance of ihe Commissioner. We. therefore, 
• prt fer to givi' the (kururiissioner a power of revision. As the assessee may 
not h(' prepared to accept tht* CommissioncT's order as final, we would give the 
assessee e right to take the matter on appeal to the Appellate Tribunal. Pro- 
vision to this effect is rriKle in a danse which v’-e rrcoinmend may be inserted 
ai.; section 33-B. 

8. W'r a.lso I’ecognisf' the force of the argmnenl that an assessee who has 
IT /ide a full aud fair diselosurt' of all inah'rial facts to the Income-tax Officer 
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is entitled to all reasonable protection. A differentiation between him and an 
asaessee who has not helped the Income-tax Officer is justiffable not merely 
in fairness to the former but also on the ground that the chances of income 
escaping assessment are much greater in the latter’s case than in the former., 
A difference in the method of dealing with the two classes of cases may also 
help in the long run to convince assessees of the expediency of dealing fairly 
with the Income-tax authorities. But it seems to us going too far to asseH 
that in the former category of cases there will be no reason or occasion at all 
for reopening the assessment. The Australian Income-tax Law to which 
reference has been made in some of the replies sent to us bases the Commis- 
sioner’s right to amend the assessment on the circumstance that the assesses 
bas not made a full and true disclosure of all material facts. Some judicial 
pronouncements in Australia seem to have held that the question of “disclo- 
sure” is mixed up with the knowledge and belief of the assessee at the time.f 
It may accordingly turn out that there may be facts uot known to him or no! 
considered material by him and if such facts come to the knowledge of the 
Income-tax Officer subsequently, there is no reason why the assessments 
should not be reopened so as to provide for their being taken into considera- 
tion. We would accordingly recommend that the law should be so recast as 
to make a distinction between the two categories of cases and to impose a more 
stringent limitation on the right to reopen the assessment in cases where the 
assessee has made a true and full disclosure at the time of the original 
assessment. 

9. In examining the claim for recognition of the principle of reciprocity ^ 
we must emphasise the fundamental difference between the position of the 
assessee and that of the (xovemment which places the Government at a dis- 
advantage, namely, that the assessee must be or is likely to be in possession 
of all material facts while the Government must depend to a large extent on 
what the assessee may choose to place before the Income-tax Officer. We 
are, however, prepared to recognise the fairness of providing for reciprocity 
where the assessee has acted fairly and honestly. Under the present law, 
courts have held that in proceedings under section 34, the enquiry should be 
limited to the item which is alleged to have escaped and the whole assessment 
should not be allowed to be reopened. The assessee has sometimes been allow- 
ed to show that the item in dispute has been included under some other 
head and has thus not escaped assessment but only included under a wrong 
head. But he has not been allowed to show that on the whole or under some 
other head he has been over-assessed. We are inclined to recommend some 
modification of this extreme view. But we are not prepared to accept the 
suggestion that proceedings under section 34 should also be made the occa- 
sion for a claim for refund by the assessee. Refund is independently deaR 
with in other sections of the Act and it will lead to confusion to mix up thafl 
question with section 34. It may, however, be recognised that if an assessee 
can show that though he had made a full and true disclosure of all material! 
facts, he had wrongly been assessed on an amount or to a sum not lower thaJi 
what he would have been justly liable for even if the items found to have 
escaped assessment had been taken into account, it would not be fair to impose 
any further liability upon him. Such a situation may for instance arise when 
he has been disallowed certain allowances to which he may be entitled under 
the law or he has been assessed at a higher rate than he may be rightly liable 
for. It is true that he could have appealed against the assessment in such 
cases, but it is conceivable that he did not think fit to spend time and trouble 
for preferring an appeal hut yet when it is proposeJko add to the charge 
imposed upon him, he feels that he has already more than paid what could 
justly be claimed from him even if the newly discovered item had been taken 
into account. If he had in fact taken proceedings under section 81 or 33-A, 
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the position would of course be different. The right to re-agitate must also be 
subject to the limitation that he cannot re-agitate matters concluded bj 
orders under section 33 -B or 35 or decisions under section 66 or 66- A. We 
n<^ that a concession somewhat on these lines was recommended by the 
Income-tax Enquiry Committee, 1936, though the exact scope of their recom- 
mendation is not quite clear. They said, “Where in the same assessment there 
is under-assessment of one source of income and over-assessment of 
another, additional assessment should not be made under section 34 
except to the extent, if any, by which the under-assessment exceeds 
the over-assessment”. (Chapter XIV, Section B of the Il(*port). Wo, 
however, think it right to limit this concession to cases where the assessee haa 
made a true and full disclosure at the time of the original assessment. An 
assessee who has not done his duty at the time of the original assessment 
cannot justly claim that he has already been properly assessed. He was con- 
tent to take the chance of his not being properly assessed and one can never 
be sure whether or not he had been properly assessed in the first instance. 

10. Bjy' way of further safeguard to the public against the power under 
section 34 being abused, we would recommend that proceedings under section 
34 should be taken only with tlie previous sanction of the Inspecting Assistant 
Commissioner. Such a provision will obviate the danger of the ])ower being 
used capriciously and also ineet the .apprehension expnissed in some of the 
representations that the widening of the power under section 84 may encourage 
Income-tax Officers to be careless at the time of the first assessment. Insist- 
ence on the previous sanction of the Inspecting Assistant Commissioner will 
ensure that the ctaso will be brought to his notice and Income-tax Officers will 
not lightly take the risk of its being found out that they have not acted with 
due care and diligence at the time of the first assessment. There is also in our 
opinion some force in the argument urged by Mr. Chambers during the debate 
on the 1938 Bill that the reserve power under section 34 would be indirectly 
beneficial to the honest assessee because if the Income-tax Officer knows that 
he can go back for some years if he has missed anything he can afford to be 
more lenient and less suspicious in his treatment of the assessee and give him 
the benefit of the doubt. A redraft of sc'ction 34 calculated to giv(i effect to 
the views above exprc‘ssed with some minor changes is appended. 

n. As regards section 46, we are not satisfied that there is no need for an 
amendment on the lines we have indicated in our Memorandum. The pro- 
eedure of recovery through tlie Collector is inevitably dilatory. There is no 
basis or jnstificat'on for ^'^ar^ and doubts expressed in many of the replies 
to 011 ^ Meinm'aiiduni The very fact that fhe ])roposed amendment is to be 
introduced inlo section 46 of the Act will ensure that the power conferred 
thereby will com^^ into operation only after the assessment had been completed 
and the time fixed for payment had expired The terms of the amendment 
we are recommending are calculated to empower the Income-tax Officer only 
to make a prohibitory order and not to compel a third party to pay. Any dis- 
])ute as to the right of the assessee to the funds in the hands of the third 
party is also taken out of the cognisance of the Income-tax Officer and left 
to the decision of the Collector or of the Civil Court. A draff of the additions 
to be made to section 46 is appended. 

Draft Amendments Suggested 

I. Insert the following as section 3B-B : — 

“33-B. (1) The Commissioner may call for and examine the record of any 
proceeding under section 23, 27 or 34 of this Act and if he considers that any 
brder passed therein by the Income-tax Officer is erroneous so far as it is pre- 
judicial to the interests of the revenue, he may, after giving the assessee an 
opportunity of being heard and after making such enquiry as he deems necessary 
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cr causing such enquir;y to be made, pass such order thereon as the cir- 
cumstances of the case justify, including an order enhancing or modifying the 
assessment or cniicelliiig the assessment and directing a fresh assessment. 

(2) No order shall be made by the Commissioner under sub-section of 
this section after the expiry of one year (two years?) from the date of the 
order sought to be revised. 

(3) Against any order ])rejudicial to the assessee passed by the Commissioner 
under sub-section (1) of this section, the assessee may appeal to the Appellate 
Tribunal within 60 days of the date on which such order is communicated to 
him and suc^h appeal shall he dealt with in the sanu' manner as one pn'sented 
maler section 33(1). 

Note . — The concluding words of sub-section (1) have been inserted to make 

clear that decisions like XT. l.T.K. 340 and thos(3 referred to in it will not 
liirjit the powers of the Commissioner under this section. TTndei* the older law, 
s'^'ction 34 was assumed to cover even errors of law and the Courts seem to have 
thought that when specific provision had bt‘en made for tlic c ase in section 34, 
it could not have been intc'nded to include it under section 33 also. That is 
rot the scheme of se('tion 34 now. Cases of error of law or erroneous infei'ence 
of fact will no longer fall under section 34; th(‘ Commissioner must, therefore, 
have power to pass appropriate orders in such cases under section 33-11 itsdf. 
That is also the reason why \ve have \iow ])rovided for an appeal by ihe 
.assessee to tlie TribuTial against the Commissioner's oiTlei’ 

In clause (2), we leave It to the (lovemnient to decide whethci’ tlu* iime- 
Jirnit for revision should bo one year or two years. At first sight, two years 
may seem a latlier long period to keep the ass(‘.ssee in suspimse. But it must 
be remembered that there is little likelihood of^ errors made by the Jneome-tax 
Officer being found out before the next inspection 1)^ llu' Inspecting Ass's + :mt 
Commissioner. At the earliest, the matter is likely to come to notice' at the 
tinje of the luxt assessment, after a year’s interval. 

TT. For section 34, substitute the following: — 

•34 (h If— 

(a) the Income-tax Officer has reason to beliuvt' that by reason of tiie 

omission or failure on the part of the jicrson (diargeable to make 
a return of his income under section 22 or to disclose fully and 
trul^ all malefial facts nect'ssary for liis proper assessment, in- 
come, profits or gains cliargeable to income-tax have escaped 
ass(‘ssment for any >ear or have been nnder-assessod or assessed 
at a lower rate or been snbjectc'd to an excessive relief under the 
Act, or tliat 1(»ss or depreciation allowance has been wrongly 
computed, or 

(b) though th(‘re has been no oniiK.sion or failure as above-mentioned 

on the part of the person cliargeable, tlie Income-tax Officer has 
m cfaiseqnence of information in his possession, reason to believe 
that income, ]jrofits or gains chargeable to income-tax have es- 
caped assessment For any year or have been under-assessed or 
* /i.ssess('d at a ]o^^er rate or been snbjecieci to an excessive 
relief und(‘r tlu' Act, or that loss or depreciation allowance has 
been wrongly cornjiiiti'd, 

lie may. in cases falling under ckiiise (a) above at any time within eight years 
and in any other case at any time within four years of the end of that year, 
serve on the person liable to pay tax on such income, profits or gains or ihe 
assessee concerned in such wTong computation and in the case of a company 
on the principal officer thereof a notice containing all or any of the require- 
ments which may he included in the notice under sub-section (2) of section 22 
«nd may proceed to assess or re-assess such income, profits or gains or ra- 
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compute the loss or depreciation; and the provisions of this Act shall so far 
«s may be apply accordingly as if the notice were a notice issued under that 
«ub-section : 

Provided 

(i) that the Income-tax Officer shall not issue a notice under this sub- 

section except with the previous approval of the Inspecting Assis- 
tant Commissioner; 

(ii) that the tax shall be chargeable at the rate at which it would have 

been charged had the income, profits or gains not escaped assess- 
ment -or full assessment, as tli(' case may be ; and 

(iii) that where the assessment made or to be made is an assessment 

made or to be made on a person deemed to be the agent of a 
non-resident person under section 43, this sub-section shall have 
eficct as if for the period of eight years and four years a period 
of one year was substituhid. 

E.i'pUoiniiDii . — Production before tlie Income-tax Officer of account-books 
or other evidence from which material facts could with due diligence have 
disc*o\tred by the Incomt-tax Office]- will not iie'i'-ssarily amount to dis- 
<‘losiirc within the meaning of this section. 

(2) Where an assessment is n'opened in pursuance of a notice under sub- 
section (1), an_\ assessee who lias not impugned any part of tlic earlier order 
of ass(^^Bjj^ent by proceeding under section 31 or section 33- A may claim that 
the jir^Swtfljngs under sub-section (1) should be (lrop})c(l on his showing that 
notwithstanding his submission of a i-(‘tui*n and making a true and full disclosux^c 
of all material facts lie had been assessed on an amoimt or h') a sum not 
lower than what he M'ould he rightl\ liable for even if the items alleged or 
found to have escaped assessment liad bceji taken into a(ic*ount or the assess- 
ment or com])utation had been ]>roperJy made; 

Provided that in so doing, he shall not he entitled to reop(m matters con- 
cluded by an ra-der nnd(‘r vc-ction 33-11 or section 35 (>r by a decision of the 
Jligli (\inrt or of tlic IVivy (-(nincil under sections 60 ind f36-A. 

(3) No oi'der of asscssinent inid{‘r section 23 ur of assessment oi* re-assess- 
naMit nndcj sub-section (1) of tins section siiall be mc.dt*. after the cxpiiy, in 
cases falling iindc;j’ class (a) in sub-section (1) above of Light years and in any 
other case of foui- years from tlic end of tlie yc'ar in ^^hich tiie income, profits 
<M- gains wi-n* first assessable. 

Provided that where a notice under sub-s( ctioii (1) has bec.n issued within 
tlu* time therein limited, the assessment or re-assessrnent If) be made in 
j)iirsuanct‘ of siudi notice may be made before tlic expiry of f»ne year from the 
date of iiic servici^ of the notice cAcn if such ]H!riod shraild ext*-eed the pericxl of 
(‘ight .>ears or four \ears, as the ease may be. 

Provid(‘d further that nothing contained in this sub-si*.ction shall apply to a 
ic-nsscRsment made under section 27 or in pursuance of mi ord(*r finder section 
31, section 33, section 33-A, section 33-B, section G6 or s( ciior. 6G-A. ’ 

(Note . — The section lias been redrafted so as to giv6i' effect to the views 
indicated in our explanatory Memorandum. Both sub-section (1) and sub- 
section (2) logically carry out the diffc rentiation suggested in the Memorandum 
bLivvet ii the lioncst assessee wlio has given every help and truly disclosed all 
niah'rials liefore the Income-tax Officer and the dishonc st or obstructive assessee 
wdio would not help the LKiome-tax Officer to conduct the assessment ^iroceed- 
ings satisfactorily. So far as the honest assessee is concerned, it 
will he noticed that class (b) of sub-section (1) which deals with him differs 
hut little from the present sub-section (1) of section 34. We have omitted 
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th 6 word "definite*' from the opening words of the present section (in cpnse* 
quencp of definite information) because the word "definite’* will bring in what 
is after all a question of degree or opinion and thus make the application of 
the section vary according as one person or another may consider a certain 
piece of information as definite or not. This will be a very undesirable test to 
prescribe in a section which has been construed by the Courts as the very b^is 
of the Income-tax Officer’s jurisdiction to reopen the assessment proceedings.* 

It will also be noticed that we have omitted the word "discovers" from the 
present section and substituted in its place the words "has reason to believe-’. 
This had to be done because the word "discovers" has been criticised in 
English oases as one of ambiguous significance. As a sufficient limitation is 
imposed by the opening words "in consequence of information, etc.", it will 
be sufficient to use the words "has reason to believe". Other changes in sub- ^ 
section (1) are merely intended to make the section complete. For instance, 

W 0 have also to cover cases not merely of undef-assessment or escape of 
assessment but of determination of depreciation allowance or amount of loss to ^ 
b(.‘ carried over. 

It will be noticed that class (a) is not limited to cases of fraudulent conceal- 
ment. So long as escape or under-assessment has resulted from the assesaee’s 
i.'on-snbrnission of return or omission to make full disclosure, it makes little 
difference what the motive of the assessee in so behaving was. The natural 
inference from his omission is tliat he wished, if possible, to escape proper 
assessment. That is certainly fraud on the revenue law, whether morally 
fraud or not. 

In the third proviso to sub-section (1), we have omitted the reference in the 
existing Act' to income, profits or gains liable to assessment for a year prior to 
1939, because there is no longer any occasion for that category of income to be 
(b'alt with. The first proviso embodies the condition relating to the previouB 
nproval of the Inspecting Assistant Commissioner. 

The Explanation tliat w'e have add(‘d to sub-section (1) is important. Courts 
havt some-times held that if in the papers ])roduci'd befoni the Income-tax 
Oliicer there is information which if it had been fcrrettf‘d out or properly pursued 
M')uld have led to discovery oi what is found later, the oiijission to make such 
a discovery^ must have been due to the neglect of the Tncomc'-tax Officer and the 
case w ould not, therefon', justify the reopening of fh ' ass(^ssment. This view 
f>uts the rev^’nue at a great disadvantage. It is common knowdedge that 
accounts in this country are intentionally or unintentionally so bjidly kept that 
many material facts cannot be easily gathered therefrom. The Incomc^ax 
()llic(‘r has to do a large number of cases and there must be instances in which 
an ordinary inspection of the books will not enable him co discover or realise the 
bcariTig of certain facts. In other systems of Income-tax law, the assess (‘0 is 
expet'ted to lielp the Income-tax Officer to understand the Iriio situation and not 
merely leave him to make his own way. There is no reason why the same 
Mandard should not he adopted in this country. 

Sub-section f2) has been introduced to give effect to the principle of recipro- 
city to the extent explained in our general Memorandum. We have excluded 
cases wdifre the asscssee has, in fact, questioned the assessment proceeding by 
an appeal before the Appellate Assistant Commissioner or by an application to ^ 
fhe Commissioner (under section 33-A). Once he has taken such a step, there 
is no reason why we should not insist that he should have raised all the objec- 
tions w^hich he might have to the order as originally passed. We have, there- 
fore, limited the conces^on to cases in which he has wholly acquiesced in the 

* The annexed copy of a judgment of the Appellate Tribunal furnishes an illustration 
^idt Annexure B. 
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original order.* Even if he has acquiesced, there are cases in which an order 
adverse to him might have been passed under section 33-B as we have now 
proposed or section 35 or by the High Court or by the Pi’ivy Council on proceed- 
ings arisitig out of an appeal by the assessee against an order passed by the 
Commissioner under section 33-B. It is only right that the Income-tax Officer 
who is only a subordinate authority should not be permitted to reconsider points 
which might have been concluded by order of a higher authority. This is why 
such orders are saved by the proviso to sub-section (2). 

In sub-section (3), we have introduced a proviso to meet cases where pro. 
ceedings under sub-section (1) have been started late, though within the period 
of four or eight years allowed by that sub-section. It will be meaningless to 
insist that a proceeding which could be started towards the end of the fourth 
year should necessarily be completed before the expiry of the fourth year. In 
this limited class of cases, we have provided that proceedings so started should 
be completed within a year from the date of the service of the notice. The 
second proviso to sub-section (3) corresponds to the existing proviso to sub- 
section (2) of section 34; but to make the proviso logically complete, we have 
added a reference in it to sections 27, 33-A and 83-B because in the cases 
covered by those sections, it is quite possible that even normally the assessment 
proceedings may not be completed within the four years’ limit 

III. In section 46, provisioTis to the following effect may be inserted after 
sub- section (5) and before sub-section (6)*: — 

‘‘The Income-tax Officer. may at any time or from time to time, by notice 
in writing (a copy of which shall be forw'arded to the assessee at 
his last place of address known to the Income-tax Officer) require 
any person from whom money is due or may become due to the 
assessee or any person who holds^w may subsequently hold money 
for or on account of the assessee to pay to the Income-tax Officer, 
either forthwith upon money becoming due or being held or at or 
within a lime specified in the notice (not being a time before the 
money becomes due or is held) so much of the money as is sufficient 
to pay the amount due by the tax-payer in respect of arrears of 
income-tax and j)enalty or the whole of the money when it is equal 
to or less th(m that amount. 

“The Income-tax Officer may at any time or from time to time amend 
or- revoke any sucli notice or extend the time for making any pay- 
irient in pursuance of the notice. 

“Any person making any payment in compliance with a notice under this 
sub-section shall be deemed to have made the payment under the 
auihority of the assessee and the receipt of the Income-tax Officer 
shall constitute a good and sufficient discharge of the liability of 
sucli ]:)erson to the assessee to the extent of the amount referred to 
in the receipt. 

“Any person discharging any liability to the assessee after receipt of the 
notice referred to in shall be personally liable to the Income-tax 
Officer to the extent of the liability discharged or to the extent of 
the liability of the assessee for tax and penalties, whichever is the 
lesser liability. 

“If the person to whom a notice under sub-section has been sent does not 
make payment in pursuimce thereof to the Income-tax Officer, 
further proceedings may be taken by and before the Collector on 
the footing that the Income-tax Officer’s notice has the same 
effect as an attachment by the Collector in exercise of his powers 
under the proviso to section 46 (2).“ 

(l^is is intended to give effect to the views expressed in the Memorandum 
and no fiirther explanation is called for.) 
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ANNEXURE 

MEMOIIANDUM 

The narrow construction placed by the courts in India on section 34 of the 
Income-tax Act since its amendment in 1939 is calculated to encourage the tax 
dodger and to cause considerable loss of revenue to the State. The section in 
its practical working also gives rise to some questions on which it seems desir- 
able to make the law more definite and effective. 

2. l^efore 1939, section 34 aiitliorised assessment or re-assessment proceed- 
ings in all cases in which income, ])rofits or gains had “for any reason escaped 
assessment, etc.”. Some doubts and difficulties had been felt as to the precise 
implications of the word “escaped”; subject to this limitation, however, the 
power was very wide because of the generality of the opening words of the 
section. In the amended form (in force after 1939), section 34 confers the 
power “If in consequence of definite information which has come into his 
possession, the Income-tax Officer discovers that income, profits or gains ’ 
I li.p iDconie-tax liavt‘ assessiiKjnt < tc The word “dise.overs” 

Was taken from the corresponding provision in the English law. Its exact 
connotation cannot bo said to have been est.rblislied l)eyond doubt even in 
England. But the uncertainties arising from the retention of the word 
“escaped” and the introduction of the word “discover” have been over- 
shadowed in practicic by arguments as to the effect of tli(‘ newly introduced 
opening words “in consequence of definite information which has come into 
his possession, the Income-tax Officer etc.” 

3. In a case which came before the Bombay High C'ourt in September 
1943, the learned Judges (Beaumont C. J. and Ohagla J.) held that the opening 
words must have been introduced presumably ont of a desire “to curtail the 
powers of the income-tax authorities.” They were of the opinion that they 
could no longer follow the cases decided on the previous language of the 
section or even the English cases construing the word “discovers” in the cor- 
respending English provision. The Chief Justice observed “To ray mind, the 
erpi’ession ‘definite information’ denotes that there must be some information 
as to a fact”. Chagla J. amplified the view by stating that “The information 
which must eome into the possession of the Income-tax Officer must be infor- 
mation which was not in his possession at the time the old assessment was 
closed and came into his possession before the assessment was reopened under 
section 34. * * Correcting a mistaken view of the law' is not definite infor- 
mation which comes into the possession of the Income-tax Officer within the 
meaning of the section. * * A mistake of law or misunderstanding of the pro- 
visions of the law is not covered by the language of the amended section. * * 
The discovery contemplated by section 34 must be the result of information 
about some fact or facts which were not present to the mind of the Income-tax 
Officer when he made the assessmeiit. ” 

4. The above restrictive view' of th(‘ power under section 34 was followed 
in .‘t judguieni pronounced by the Allahabad iTigh Court ijj Fehurary 1945. 
Observing that the section as amended in 1939 was radically different from the 
section as it stood prior to that amendment, the learned Judges went on to hold 
that the amendment was designed to protect the subject against anything in 
the nature of cm inquisition at the instance of the department founded on mere 
mispicion rather than on positive material. In a later case (decided in May 
i946) in the same High Court, it was observed that the “mere fact that a dis- 
covery of imder- assessment was made would not justify the Income-tax Officer 
in acting under section 34. * * The present is a case where although it may 

be said that there was a discovery of under-assessment it could not be said that 
it was in consequence of something definite of which the Income-tax Officer 
had been informed that- the under-assessment was discovered.” Then follow' 


Vid© para ] of the Breport. 
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observations which make the restriction on the Income-tax Officer’s power- 
much stricter. They said *‘As we have stated above, if discovery is the result 
of a further investigation or a closer study of the facts and circumstances of tho 
case, such discovery would not be in cojjsequeiice of definite information with- 
in the meajning of the section. * * It is worthy of note that by the amendment 
of 1939 the language of section 34 has been made more stringent and it would 
be only in a limited number of cases that action would be permissible under 
section 34". 

5. It need hardly he stated that in this view of the law the Department’s 
power to deal with escaped or under-assessed it^ms of income is severely cur- 
tailed The last mentioned decision was commented on in a. later decision 
of the same C’oiirt whei-e the learned Judges pointed out that the earlier Judg- 
ment seemed to have proceeded on a misap])rehension of tht‘ facts of the case 
and they qualified its effect to a certain extent by pointing out that section 34 
^^’oul(] he satisfied it during thi* coui‘.s(‘ of an enquiry for assessinent of a parti- 
cular year the Income-tax Officer came into possoNsion rJ facts relating to a 
previous year leading him to the cotudusion thai some in('om(‘ had escaped 
assessment for the previous year. JJie ]*esi of the staleimuit of the* law iu the 
earlier Allahabad cases was allowed to stand. 

fi. Without multiplying instances, it may he staled that the view taken in 
most decisions as to the effect of the amendment made in 1930 it seriously 
prejudicial to the interests of the public revenue. Ft is open to question 
whethei' those* responsible ^ for the* amendment intt'uded or foresaw wliat has 
now been attributed to them. In the auieneling J^ill all that was proyjosed was 
that for the wwds “for any reason" die words “the Incomo-tax Officer is of 
opinion thiifc” should be substituted. This amendment was intended to re- 
move Ihe restrictive.* interfiretation placed on section 84 by a judgment pro- 
nounced by the Calcutta High Court in February 1938. By that judgment 
the ('nlciitta High Courts laid elowni that before talcing action under section 34 
the Income-tax Office^* should hold a- kind of r/i/t/sz-judicia] enquiry, giving the 
assessee an opportunity of being hoard* this decision w*as reversed on appeal by 
the Privy Council but by tliat time the amending Bill bad become law. The 
Select Committee wffiich considered tlie Bill did nof suggest the substitution of 
the words “in consequence of information whicFi has come into his possession 
the Fneome-iax Officer discovers that" for ilu* words “for any reason"; nor 
does the English Act on which the ainendmeiii \vt\s modelled contain such 
wwds. But during the debates in the Coiineil Sir, James Grigg, in order to 
disclaim any intention on tlie part of Govenum'ut to enable the Income-tax 
Officer to make “purely fishing enquiries w’itli no basis at nil", suggestc'd the 
substitution of tliese words. However, the iuterprelatiou placed upon these 
w^ords by the High Courts Fias iu practice led to results which peril aps w^ere not 
contemplated by Sir James Grigg; there is a wide gulf between the discourage- 
ment of fishing enquiries and the kind of restriction which the observations 
above extracted from the pronouncements of the High Courts impose. 

7. Whether the member who tb.eii spoke on behalf of the Government intenci- 
cd or foresaw these consequences or not, it seems nccessarv to take slc*j)s to 
remedy the position if as the courts have held the section in its present fomi 
restricts the powers of the administration to the extent stated. It is possiFile 
to lay undue stress upon the finality of assesssmeiit proceedings once completed 
and the undesirability of permitting them to be reopened. The very existence 
of the power under section 34 which has its analogue in other known systems 
of income-tax law recognises that in the attempt to reconcile tlie interests of 
the taxpayer with the interests of the State and public revenue, it may be 
necessary to put limits upon the theory of finality. The only question, there- 
fore, is what are the proper limits. 

8. The honest taxpayer whose accounts are straight has little to fear. It 
is only the person who will not keep proper accounts or will not choose 
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produce them that can ordinarily be subjected tq, proceedings under section 34. 
There is little to be said in favour of such a person as against the claims of the 
State to recover what is legitimately due to it under the law. The mere ini- 
tiation of proceedings undc'r section 84 cannot even in such cases be deemed 
to be a great hardship except to the. extent that the assessment proceedings are 
reopened. The assessee has still available to him all the safeguards and 
remedies by way of enquiry, appeal etc., provided to every tax- 
payer. It is common exi)erience, especially in cases where the 
accounts are not properly kept, that certain facts or aspects are realised more 
clearly when the accounts come under examination for a later year. If facts 
thus coming to light indicate that any items have escaped assessment or have 
fceen under-assessed in a previous year, the subject can have'* no reason to com- 
plain if such defects are rectified by jiroceedings under section 84. It is not 
always possible to say how much was present to tlK' mind t;f thi' olheer who 
examined the accounts in the previous year. The mere fact that the books 
weie before him cannot always be taken to imply that nothing could have 
escaped his attention. 

9 . Even in cases where the non-assessment or under-assessrnent was due 
to a mistake in law, there appears to be no justification for depriving the State 
of its dues when the mistake is discovered » The sound principle would seem 
to be that indicated by the Privy Council as the true meaning of section 34 as it 
stood before the amendment viz., “that the Income-tax Officer on the infor- 
mation which he has before him and in good faith considers that he has good 
giound for beJieving thijt the a.ssessee’s profils have for sonu^ reason escaped 
assessment or have been asses^cal at too low a rale ’ As poiihcd rnh in the 
latest Allal'abad decision, it may not be open to the Income-tax Officer to 
compel the assessee to ])roduce his books even for the purpose of n'aching this 
tentative conclusion. But that is different from saying that the requisite in- 
formation may not be derived from the assessee s books even when they are 
voluntarily produced before the officer in comieetiop wiOi a. 'essm*mt ptoca'td- 
ings relating to a subsequent year. 

10. The English Committee on the Codification of Income-tax Law recom- 

mended that foi the word “discovers’' in section 125 of the English Act it 
would be preferable to substitute the phrase “comes to the conclusion”. The 
section would then run “If as respects any year of charge the lns})ecfor comes 
to the conclusion that any income which ought to have been assessed, etc.”. 
Tlu*^ is substantially the same as ihe con(ljlu)n su;;ges[eil l)y llu* Ib:vy (’-juneil 
in the Calcutta case. The corresponding provision in the Australian Income- 
tax Assessment Act, 1986, makes the amendment of the assessment depend on 
whether or not the taxpayer has made to the Commissioner “a full and true 
disclosure of all the material facts necessary for his assessment and there has 
been an avoidaTicc' of tavation”. ^Fliis c-n-lainlv alb,!’ Is no lielu lo tax- 

payer who keeps back his account books or conceals any information from the 
taxing authority. If he is guilty of non-disclosure or concealment, it comes 
with ill grace from him to call upon the Income-tfrx Officer to state how he 
discovered that there has been an under-assessriKaU or onii.-sion lo ass ss. 

11. The question of the course to be followed where there has been no 
attempt at suppression or concealment b\it there nevertheless has been under- 
assessment or omission to assess by reason of oversight on the part of the 
Income-tax Officer or mistake of fact or even a mistake of law is one of greater 
diflSculty. Few will maintain that a mere change of opinion on the same facts 
would justify the reopening of an assessment. But the position is not the 
same where there has obviunsly been a mistake, wheila^r if he a iTiisfek^' of fact 
or a mistake of law. There is hardly any place here for the application of the 
principlo that everybody is presumed to know the law. On the olher hmid, it 
is a wf/l-established principle that no public servant can prejudice the interests 
of the State by acting in contravention of law. If cases of mistake of fact or 
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mistake of law cannot be remedied by proceedings under se^on 84, it may be 
necessary to consider whether it will not be proper to provide the Grown wito 
a remedy by way of appeal against the decision of the Income-tax Officer m 
such cases; or it may be necessary to revive the power which the Commissioner 
formerly had to set aside the Income-tax Officer's order on revision and direot- 
hirri to make a proper assessment. 

12. In cases in which the assessee is believed to have concealed the parti- 
culars of his income or deliberately furnished inaccurate particulars, the In- 
come-tax Officer is given eight years from the end of the assessment year to 
siirv'3 a notice under section 34. Sub-section (2) of the section fixed a time 
limit -within which tlie assessment or re-assessment should be made. Cases of 
roi.ccalinenl or submission of. wrong particulars are here described by reference 
tc clause (c) of section 28, sub-section (1). There is reason to apprehend that 
referential dc.^rriptinn in siib-sectiotl (2) may give rise to difficulty. In 
*^constiaiing section 28 certain courts have held that the original assessment pro- 
ceeding and the subsequent reassessment proceeding are two different pro- 
cet'dings and that c.oncealincnt or inaccurate information in the course of the 
first pro('eodiug cannot be punished in the course of ^he second proceeding. If 
the reference to section 28 (1) (c) in sub-section (2) of section 34 is to be in- 
ff'rproted in the light of this construction of section 28, the sub-section may be- 
come unintelligible. The reference there is obviously to the concealment or 
furnishing of inaccurate particulars in tire course of the original assessment 
]uocce(ling Tlie language would, therefore, appear to require some modifica- 
tion to make this meaning clea«". 

13. The pfvjviso to snh-section (2) removes the time-limit in cases where an 
asscsnineiit is made in pvrsuance of an order under section 31, section 33, sec- 
tioi (H) or section Ob- A. The expression “in pursuance- of" implies that the. 
i'c-assi\’;sm(uit is one made to give effect to the appellate order. It may, how- 
ever, sometimes ]iapj)en that as a consequence of an order of the appellate or 
pr. wihioiial authorii.v or of the High Court a person who had been originally 
jisst ssed b.> th(i Inconit^-lax Offil^may be exonerated. The question will then 
arise whether proceedings should not be permitted to be taken against any 
other person who could have been assessed if the TncoiriQ-tax Officer had not 
flionght that the person wiio was subsequently exonerated was the person 
liable. 'J'lie conj])licate'd provisions of the law certainly give much room for 
honest, doubts and differences of opinion as to the person liable to be assessed 
or as to llie maniier iJi wliich a person is to be assessed. If the Income-tax 
Offif '1* h^a ]-J’oceeded on a view wliich is subsequently held by higher authority 
to be erronc(ULs tliore is no reason why that should be made a ground for the 
pc; ‘-'Oil really liable c'seaping assessment or for the assessment not being made 
111 ill-' propt'r manner. It would appear necessary to make some provision for 
siK'h ('ontingoncics. 

^4 It may also happen that proceedings under section 34 are- initiated in 
lime hut they may ultimately fail on technical gi’ounds, e.g.^ the want of pro- 
])er noti(‘e or the absence of jiirisdietion in the particular officer who initiate the 
j‘V(yC('odings TTerc again, there would not appear to be much justifica- 

f tion for the person liable being allowed to escape assessment on the ground 
of lapse of time. 

15. Hub-section (2) of section 34 gives the same period for completion of 
^•roceedings as tliat ])rescribed for their initiation, G»g., four years generally 
:ind eight years in special cases. This may not always allow sufficient time 
for completion of proceedings, especially in’ those cases where proceedings are 
slarted towvards the close of the limitation period. Tt would, therefore, appear 
d‘^sirahl'3 tliat an additional period of a year or two should be available to the 
nieome-tax authorities for completion of proceedings. 

16. In the proviso to sub-section (2), a reference to section 33-A may also 
bnv0 t) bj added because under section 33-A the Commissioner may in certain 
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oircumstances make an order which an appellate authority could have made 
and which may involve reopening the assessment. 

17. An amendment to section 46 of the Act seems necessary to facilitate 
realisation of the tax and in some instances even to ensure that recovery pro- 
ceedings ure not rendered infructuous by the assessee. Under the law as it 
now stands, the Income-tax Officer must seek the aid of the Collector to recover 
tax in arrears except in cases falling under sub-sections (8) and (4) of section 
46. Even under these two sub-sections, the procedure is not always simple. 
Other systems of law permit the taxing authority to serve a notice upon 
persons who may hold or who may be expected to come into possession of 
monies belonging to the assessee, cf. section 72 of the Canadian Income War 
Tax Act of ]917 (Eevised Statutes of Canada. Volume II, page 2160 and 
section 218 of the Australian Income Assessment Act. 1936). On receipt of 
such notice, the person holding the mHuey is restrained from paying it over to n 
the assessee without satisfying the tax claim. The principle of these provi- 
sions is £jiven effect to in sub-section (6) of section 46 of the Indian Act but 
this provision is limited, to “salaries'*. It frequently happens that monies lying 
to the credit of a person with another or with his bankers can be made available 
if the fund can be got at without delay but they may be lost by reason of dila- 
tory procedure as the assessee will in the meanwhile be able to withdraw the 
money. It might, therefore, be desirable to extend the principlie of sub-section 
(5) of section 46 to other classes of funds held by any person, authority or insti- 
tution to the credit of or oh behalf of an assessee. 


ANNEXURE B 

(See item II of Amendment suggested in Report.) 

IN THE INCOME-TAX APPEI(p^TE TRIBUNAL 

Before 

I. T. A. Nos. and of 1946-47. 

(Assessment years 1989-40 & 1940-41.) 

Messrs. A. Firm— Appellant 
versus 

The Income-tax Officer — Respondent. 

Appellant by 

Respondent by 

ORDER 

Both these appeals raise the question of the validity of action under section 
84. The relevant assessment years are 1939-40 and 1940-41. The assessee 
carries on a business in caps. etc. in Bombay. The original assessment for the ' 
year 1939-40 v/as completed on 24th June 1940 and the original assessment^ 
for the year 1940-41 was completed on 29th February 1941 . On 10th November 
1942 the Income-tax Officer issued notices under section 34 in respect of both 
the years and supplementary assessments were made on the assessee on 15th 
June 1948 in respect of both the years. In the supplementary assessment for 
1939-40 the Income-tax Officer has, at the beginning of his order, stated: — 

•‘In this case action under section 34 was taken as it was ascertained 
during the course of the assessment proceedings of 1941-42 that 
the assessees had debited some items to the trading account which 
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did not represent genuine purchases and also had olaimed interest 
payments which were against benami accounts and which accounts 
were not genuine.- 

In the supplementary assessment order in respect of 1940-41 the Income-tax 
Officer states:— 

“In this case action under section 34 was taken as it was definitely 
ascertained that the income of the firm assessable to incomo-tax 
^ was under-assessed." 

The assessee questions the legality of the action under section 34 in respect of 
both the years. 

2. Under section 34, an Income-tax Officer may proceed to assess or reassess 
if in consequence of definite information which has come into his possession 
^ he discovers that income, profits or gains chargeable to income-tax have escaped 
^^Bsessment in any year or have been under- assessed or have been assessed at 
tco low a rate That section requires that, before action under that section 
can be taken, the Income-tax Officer must be in possession of definite inform- 
^afciou and that in consequence of that information he has discovered that income, 
profits or gains have escaped assessment. There is, however, nothing in the 
section which compels the Income-tax Officer to record that information before 
action is taken under it. 

3 For both the years under consideration, it is conceded that before the 
notice under section 34 was issued on 10th November 1942 there- is no record of 
the information on the basis of -which the Income-ta.'c Officer proceeded to issue 
notices under section 34. The case of the assessee is that the Income-tax 
Officer had no information at all, much less “definite information" before 
notices under section 34 were issued. Per contra it is contended by the Depart- 
ment that though there was no written record of the information which the 
Income-tax Officer had, nevertheless the Income-tax Officer was in possession 
of definite information which led him to the reasonable belief that income had 
escaped assessment. In the absence of any record prior to 10th November 
1942 showing what was the information, I have necessarily to examine the 
surrounding circumstances and determine whether in the light of the evidence 
afforded by those circumstances, I can reasonably come to the conclusion* that 
the Income-tax Officer had definite information within the meaning of section 
34 prior tn issue of the notices under that section. According to the Depart- 
ment, as stated by the Departmental Representative, the definite information 
consisted of — 

(i) Bogus purchases from E. <5; Co., were recorded in the books of the 

assessee; 

(ii) Assessee and E. & Co. had a joint venture and profits therefrom had 

been suppressed; and 

(iii) No stocks of the joint venture belonged to E. & Co. 

•At the time of the reassessment under section 34 it would appear that the 
assessee did not raise any objection to action unde^ :4|^ction 34 being ti^kon. 
fHe however raised that contention in the appeals preferred to the Appellate 
Assistant Commissioner against the orders of reassessment. At the time of 
the appeals before the Appellate Assistant Commissioner, the Income-tax 
Officer who made the reassessments under section 34 appeared and explained to 
the Appellate Assistant Commissioner what according to him was the position 
prior to the issue of the notices under section 34. The Income-tax Officer 
stated that on 19th June 1942 one Mr. E. who was a partner in the firm of E. & 
Co. apjieared before him and gave him certain information. That information 
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is set out in the Appellate Assistant Commissioner's order in paragraph 8 and 
is as follows:-^ 

**(i) That the firm of Messrs. A. did pint venture business with Messrs. 

E. & Co. in the years 1938 and 1934 and the net profits of the 
venture were about four lakhs of rupees. As the whole of the 
Business w^as done in the name of A. Firm the latter did not pay 
anything to Messrs. E. & Co. Mr. E. is said to have stated that 
he was in Europe making purchases and sending goods to Bcuiibay. 
He further stated that the whole of the above amount earned in 
the joint venture was invested in their business by the a^ellants 
in Benami names and it was shown that the appellants have been 
working on borrowed capital. He also further told the Income- 
tax Officer that the appellant firm has been making huge profits 
but the profits are reduced by entering bogus purchases and claim- 
ing bogus expenses. He is said to have further informed the 
Income-tax Officer that the appellants reduced profits by writing ^ 
bogus bad debts, for instance, he said that the appellants wrote 
off the bad debt of Mr. S. during the year of account even though , 
Mr. S. is working with the appellant as a partner in A. Firm, 
Further, according to him, the interest payments claimed were 
not genuine claims. He also referred to the High Court decree 
in the suit filed by Messrs. A. Firm against the Firm of Messrs. 

E. & Co." 

4. It may be noticed that that statement was made sometime in 1946, more 
than three years after the notices under section 34 were issued. The assessee 
in his grounds of ^tppeal before the Tribunal denifed categorically that any such 
statement was made by the Income-tax Officer to the Appellate Assistant 

Commissioner. Mr who appeared for the assessee before the 

Appellate Assistant Commissioner and who instructed counsel at the hearing 
before the Tribunal also denied that the Income-tax Officer made any such 
statement to the Appellate Assistant Commissioner. It seemed to us in those 
circumstances that it would be desirable to send for Mr. K., the Income-tax 
Officer concerned, and ascertain from him whether he made any statement. 
Mr. K. ati.ended before us and said that in the course of the argument he did 
put forward what is stated in fbe above paragraph as definite information which 
was given to him by Mr. E. on 19th June 1942. It does not appear that the 
Appellate Assistant Commissioner recorded any formal statement of the 
Income-tax Officer was asked to explain how more than three years after the 
events with v.dn’ch we are concerned, he was able to remember the date a^^d 
Income-tax Officer. I have however tio doubt that what is set out by the 
Appellate Assistant Commissioner in paragraph 3 of his order is based on what 
was mentioned before him at the time of the hearing of the appeal. The 
the substance of the information given to him by Mr. E. on that date. His 
answer was that he , furnished that material to the Appellate Assistant Com- 
missioner after referring to the records. The date 19th June 1942, according 
to him, was remembered because on the receipt of this information he sent for 
the file of the assessee in which assessment was pending for 1941-42 and directed 
an appointment to be given immediately. The order sheet for 1941-42 under 
date 19th June 1942, confeeiins the following — ^ 

“The return is received long ago, why no appointment is given up to 
now? Grant appointment at once." 

It is not improbable that the Income-tax Officer was able to mention 19th June 
1942 by reference to the entry in the order sheet. Furthermore, as he was 
appearing before the Appellate Assistant Commissioner in support of his 
order, he must have examined the entire record relating to this matter. 
position is however different when I come to examine the substance of the 
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nformation which he is said to have given to the Appellate Assistant Oommifl- 
lioner. Barring the statement of Mr. E. which was recorded subsequent to 
:he issue of the notice under section 34, there is nothing on record giving any 
ndication as to what information was received by the Income-tax Officer prior 
•o the issue of the notices under section 34. Keeping in mind the contents 
)f the '"statement made by Mr. E. and recorded by the Income-tax Officer on 
12th November 1942, it seems difficult to believe that the Income-tax Officer 
30 uld have had such a clear recollection of the information given to him in 
June 1942. The next event to be noticed is that on 11th September 1942 the 
[noome-tax Officer directed issue of summons under section 37 to E. & Co. 
it once for appearance with accounts for 1938 .and 19*^9. But Mr. E. was 
ipparently out of Bombay and that summons was not complied with. On 
fJth September 1942 a summons under section 37 was issued to the assessee 
or the production of the accounts of S. 1997 corresponding to 1941-42 and also 
i copy of the consent decree in the suit between the assessee and E. & Co. A 
nedical certificate stating that one of the partners was ill was produced. There- 
ifter on 23rd September 1942 another summons under section 37 for appear- 
ince of the assessee on 1st October 1942 with the accounts of S. 1990 and 
1997 and the consent decree was issued. The assessee did not produce either 
he accounts or the consent decree. It is obvious the assessee was evading 
he production of the account and the consent decree. On 26th October 
1942 a second summons under section 37 was issued to E. & Co. 
or appearance on 30th October 1942, with the accounts for 1938 and 1939. 
t is stated that on that day Mr. E. appeaj*ed. He did not produce the books 
)ut made a statement that his firm had not sold any goods worth Rs. 2,000 and 
H said to have given the Income-tax Officer the whole history of the appellant 
irm as to how the latter are connected with various other firms and how they 
ire manipulating the accounts by putting in bogus purchases and claiming 
)Ogus payments. It is further stated that the production of the books as well 
as recording of statement was at his (Mr. E.’s) reqliest postponed for » fort- 
night. The case file does not indicate any reason for the non-recording of Mr. 
E.'s statement on 80th October 1942. On 7th November 1942 the entry in the 
order sheet reads: — 

“Issue notices under section 22(2) read with 34 for 1939-40 and 1940- 
41 at once to the firm and the partners 
As stated already, the notices were actually issued under section 34 on 10th 
November 1942. On 12th November 1942 Mr. E. appeared before the Income- 
tax Officer and his statement as recorded is as follows : — 

“The firm of Messrs E. & Go. have sold goods as detailed below during 
the periods of 24th October 1938 to 11th November 1939 and 12th 
November 1939 to 30th October 1940 which periods correspond to 
the Hindu Samvat years 1995 and 1996 to Messrs. A. Firm.’* 

IfThe total of the sales for 1995 was Rs. 1,002-10-6 and for 1996, Rs. 2,552-12-6. 
No other goods are sold by the firm of E. & Co. to Messrs. A. Firm during the 
periods mentioned. I further state that no goods are sold to Messrs. A. Firm 
i)y me in my personal capacity during these periods. I further state that 
there were no goods belonging to our firm or to me personally kept in the go- 
' down of Messrs. A. Firm to be purchased by them for want of delivery not 
being taken of the goods sold to Messrs. E. & Co. If the said Messrs. A. Firm 
have shown any amounts credited to our accounts, they may be part of the 
profits falling to our share from the joint pool business done with Messrs. A. 
Firm in 19^3, the accounts for which they have suppressed from us all along 
and as to which they have misled us." 

5. That is practically all the material on record bearing on the question 
under consideration. It has to be first notiOed that ho explanation has been 
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given as to why when on 19th June 1942 Mr. E. came to the Income-tax Officer 
and gave information regarding the conduct of the assessee a statement was 
not recorded by the Income-tax Officer on that date itself. It is somewhat 
curious that the Income-tax Officer should have tibought of recording the state- 
ment of Mr. E. two days after the issue of the notices under section 34. It is 
not easily discernible what was the purpose that was intended to be served by 
the statement of Mr. E. being recorded two days after the notices had been 
actually issued. There is another interesting feature about the statement of 
Mr. E. If the Income-tax Officer could remember in 1946 several points on 
which Mr. E. gave information to him in June 1942 why did he not think it 
necessary to include in the statement recorded on 12th November 1942 inform!^ 
tion other than that relating to the sale of goods by Mr. E. to assessee and 
the denial by Mr. E. that goods belonging to his firm or to himself were keot 
in godown of A. Firm? ' Mr. E. in that statement said nothing about pro ft W 
earned in the joint venture being invested in benami names and the appellant 
was showing in his books that he is working on borrowed capital. He said 
nothing about writing bogus debts nor about a bad debt of Mr. S being written 
off improperly. 

6. There cannot, however, be any doubt that by at least 11th September 
1942 the suspicions of the Income-tax Officer in respect of assessments for 
1939-40 and 1940-41 had been aroused. Otherwise he would not have issued 
summons on that day to E. & Co., under section 37 for production of books 
for 1938 and 1939. But mere suspicion is not enough for the purpose of taking 
action under section 34. He must have definite information prior to the issue 
of the notices. He had not examined the books either of Mr. E. or of the 
assessee relating to these two years because they were not produced before 
him. Assuming that owing to good and retentive memory the Income-tax 
Officer was able to recollect what was actually stated to him by Mr. E. on 
19th June 1942 and he gave a gist of that information to the Appellate Assistant 
Commissioner, as recorded by him, we have to consider whether there is any 
other information which the Income-tax Officer had in addition to the informa- 
tion contained in the paragraph extracted above. The Departmental Represen- 
tative quite candidly stated that the Income-tax Officer had no information 
beyond what was stated in that psiragraph. The information consisted of: 
(1) the assessee and E. & Co. did joint venture business in the years 1933-34 
and the net profits of the venture were Rs. 4 lakhs; (2) assessee did not pay 
any part of these profit-s to E. & Co.; (3) the entire profit earned in that joint 
venture was invested in the business of the assessee in benami names and 
assessee showed that it was working on borrowed capital; (4) assessee has been 
making huge profits but profits are reduced by entering bogus purchases and 
claiming bogus expenses; (5) assessee reduced profits also by writing off bogus 
bad debts; (6) the bad debt of Mr. S. was written off; and (7) interest pay- 
ments claimed were not genuine claims. 

7. In the first place it is doubtful if the information set out above can bt 
said to be definite. In fact what is stated is more in the nature of allegations 
than information. Assuming that it is definite information, the section further 
requires that in consequence of that information the Income-tax Officer OTa 
discovered that income has escaped assessment. In other words, the informa- 
tion must lead to a reasonable conclusion that income has escaped assessment. 
It is to be remembered that prior to issue of notice Mr. E. did not produce 
even a scrap of paper in support of his allegations and the Income-tax Officer 
had not satisfied himself that the statement made by Mr. E. was worthy of 
the least credence. 

Section 84, as amended, will not permit an Income-tax Officer to act on 
Tague statements made by partieB, interested or otherwise, and without the 
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information before bim leading to a prima facie oonclusion that income has 
escaped assessment. In my view the Income-tax Officer at the time when he 
issued the notices under section 84 did not have before him definite information 
in consequence of which he discovered that income had escaped assessment in 
the two yeans. 

8. I arrive at this cohclusion not without some regret because it may be 
that the Department has a very good case on the merits. This result was not 
inevitable. The Income-tax Officer had all the time between June and 
November 1942 to deal with this matter in a more methodical manner. If that 
had been done, it is not improbable that there would have been no scope for 
any controversy relating to the applicability of section 34. 

9. The appeals are allowed and the supplementary assessments under 
section 34 for both the years are set aside. 

The 4th February 1948 Judicial Member 

It is not without hesitation that I have come to the conclusion on purely 
technical grounds that the appeals should be allowed and the supplementary 
assessments under section 34 for both the years should be set aside. In this 
connection I am respectfully in accord* with the view expressed by the Judicial 
Member that the Department's case is probably good on merit — as far as the 
actual assessments are concerned. 

2. What exactly led to the issue of notices under section 34 cannot be 
ascertained from the record. Under the section as it now stands the Income- 
tax Officer has to discover that income, profits or gains chargeable to incomo- 
tax have escaped assessment in any year, or have been under- assessed, or have 
been assessed at too low a rate, or have been the subject of excessive relief 
under this Act. The discovery of the Income-tax Officer must be the result of 
definite information which has come into his possessijii. The ir* format ion 
which must come into his possessipn must therefore be infomation which was 
not in his possession at the time the old assessments were closed^and came, 
into his possession before the assessments were reopened under section 34 of 
the AcU It was suggested that it was not statutorily laid down that such 
information should be specifically recorded. That may be so but in that event 
it must become difficult to establish that proceedings under section 34 were 
appropriately initiated. Even on a review of the circumstances under which 
notices under section 34 were issued it was not possible to escape the conclu- 
sion that the Income-tax Officer had no definite information, resulting in his 
discovering that income had escaped assessment. 

3. I have been imable to attach much importance to the statement of 
Mr. E. as it was recorded subsequently to the issue of notices under section 34. 

4. All that I gather from the circumstances and order of the Income-tax 
Officer is that prior to the issue of notices under section 34 his suspicions were 
aroused by vague and indefinite information that possibly came into his posses- 
sion and he therefore pursued the matter and made sustained endeavours to 
obtain definite information, but I cannot help thinking — I am obliged to say 
it — that he had no definite information within the meaning of section 34 
preceeding the issue of notices under section 34- 

The 10th February 1948 


Accountant Member 
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Appendix B 


{See paragraph 23) 

Office of the 

Income-tax Investigation Commission, 

MINISTRY OF FINANCE (REVENUE DIVISION) 

New Delhi, the 29th May, 1948. 

To 




Sir, 

A part of the duty assigned to the Commission under section 3 of the 
Taxation of Income. (Investigation Commission) Act, 1947, is to investigate 
and report to the Central Oovernment on all matters relating to taxation 
on income, with particular reference to the extent to which the. existing 
hi-w relating to and procedure for assessment and collection of such taxation 
is adequate to prevent the evasion thereof. Although the words “on all 
matters relating to the taxation of income'* would seem to suggest a very wide 
scope for the inquiry, the Commission read them in the. light of the preamble 
to the Act which refers to “the purpose of ascertaining whether the actiial 
incidents of taxation on income is- and has been in recent years in accordance 
with the provisions of law". They are therefore principally concerned with 
topics of legal avoidance, evasion and the causes which lead to the. tax not 
being levjed or collected through defective machinery of the department. The 
Commission have therefore prepared a questionnaire, copy of which is eixdosed 
herewith, and they will be grateful to have your views the views of your 
association on thei points mentioned in the questionnaire. 

The Commission will be glad if the views arc communicated so as to reach 
this office on or before the 31st July, 1948. 

Yours truly, 

H. S. RAMASWAMI, 

Secretary. 

(By order of the Commission). 
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QUESTIONNAIRE 

(Except when otherwise stated, the sections referred to in the Questionnaire 
are the sections of the Indian Income-tax Act.) 

I. Residents and non-residents 

1. Is it necessary or justifiable to retain in the statute the special 
group of provisions relating to the category described as “Not ordinarily" 
resident"' ? 

2. Under the existing law, a non-resident is not liable to pay tax on profits 
brought into or remitted to British India during the. particular year in which 

V he claims the status ol‘ a non-resident, although in preceding years he might 
, have been a n'sident and he may resume, the status of a resident in the very 
\next year after lie has brought his foreign ea.rnings into the country. To meet 
^such a case, wou’d you approve, of the introduction of a category of “ordinarily 
resident” defined in positive terms analogous to the provisions suggested by 
the English Codification Cbmmittee with regard to persons styled as 
“principally resident”, or would you suggest that even non-residents should 
be declared as assessable in respect of profits brought into or remitted to- 
British India ? 

8. What suggestion would you make to improve the means availablle 

to the Income-tax Department for ascertaining the total income in the case 
of non-residents ? 

4. The Act makes no express provision in respect of cases w'here a non- 
resident has businesses or business connections through more than one person 
in different parts of India. It may be open to question whether any one of 
sucli persons can be treated us assessee in res])ect of profits made in the business 
curried on by or through anotheir such person in another part of the country. 
There can be no doubt that the non-resident himself can be assessed on the 
aggregate of jirolits made in all the places. Will not therefore be desirable 
to provide that for convenience of realisation, the Income-tax authorities can 
treat any one of tluise ]iersons as the assessee (under sections 42 and 43) 
in respect of the profits made by or through all the agents of the non-resident? 
If this view is adopted, provision will also have to be made for retainer of the 
necessary sum by the agent so selected. 

11. Hindu Undivided Families 

i). What changes would you suggest in the law relating to the assessment 
of the income of a Hindu undivided family to income-tax? Would you make 
any difference between a family governed by the Dayabhag law and a family 
governe(!l**^by the. law of the Mitakshara? Would you suggest any modification 
with reference to the test laid down in the Act for determining the residence 
of a Hindu undivided family in so far as it is linked up with the residence of the 
||Karta which may change from time to time and may not always have a relation 
to the situs of the family properties ? 

t in. Companies and Firms 

6. Do you think that the provision made in section 4 A (iv) (c)- declaring 
a foreign company (that is a company having its head office outside India) 
to be resident in British India in respect of any particular year, if its income 
arising in British India during that year exct*eds its income arising without 

British India, requires any m^ification, as it may result in bringing into 
account in Indian taxation losses sustained by the foreign company abroad? 

Do you think ^hat the situation could be met by a provision as to the 
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manner or circumstances in which the foreign losses of such a company 
should be dealt with for the purpose of India taxation, or would you suggest 
any other change in the Act so far as it relates to taxation of foreign 
companies ? 

7. A complaint has been made that firms avoid super-tax by converting 
themselves into Companies, particularly private lifnited companies. Are you 
in favour of the imposition of a graduated super-tax properly so called on 
companies in place of the existing Corporation Tax which is only a flat rate 
but which is not subject to any minimum ? If the answer is in the affirmative, 
do you think that a shareholde-r to whom a company pays dividends should be 
entitled to the isame treatment in respect of super-tax as he receives with regard 
to income-tax under section 49B ? 

8. Do you think it necessary or expedient to treat private limited companies 
as incorporated bodies for the purpose of income-tax assessment, or would you 
prefer to see them assimilat(*d to partnerships which in substance they are./ 
If the existing provisions relating to private limited companies are to be retained, 
have you any modifications to suggest either in the definition of such companies 
for the purposes of the Income-tax Act or in any other respect ? 

9. Is it not desirable to check the practice of converting each venture ct 
practically the same set of persons into a separate private company merely with 
a view to escape higher rates of taxation ? If so, what will be the best method 
of doing it? Similarly, how is it possible to checkmate the practice of creating 
nominal intermediate concerns or taking or introducing nominal partntirs fre- 
quently minors, women and dependents for the same purpose? Would it not 
be desirable to have provisions in the Income-tax Act similar to sections 10 and 
lOA of the Excess Profits Tax Act? 

10. What steps can you suggest to prevent ex post facto creation of evidence 
in favour of an earlier partnership to escape higher iiates of taxation in respect 
of periods when large profits had been made? Do you think it desirable to enact 
in tlii§. country a provision^ similar to that in England under the “Registration 
of Business Names Act”, com}>elling the. proprietors of businesses to register the 
nfunes of their businesses, the persons interested therein, the place or places 
where they are curried on, within a specified period after the commencement 
of the business ? The provisions of the Indian Partnershij) Act relating to 
Registration Imve not achieved the pur{)Ose which it was hoped they might 
achieve. Section 26 of the. Incmoe-tax Act leaves the matter to the option of 
the aesessee and registration may take place long after the commencement of the 
alleged partnership. Oompulsory registration will obviate a great deal of 
uncertainty and unnecessary enquiries as to the true ownership of the businesp, 
both in the interest of the public and for the purposes of taxation. 

IV. Mutual Associationfl 

11. Would you recommend any change in the law relating to mutual asso- 
ciations making profit out of commercial activities ? ^ 

V. OoUecUon and infonnation at source 

12. Is there any scope for exte(ndmg the provisions of the Act relating 
(a) deduction of tax at source, and (b) furnishing of information as to payments 
of rents, etc., by the person paying? 

13. Would you recommend the insertion in the Act of a provision obliging 
companies to deduct super-tax from dividends payable to all non-resident 
shareholders even when the amount of dividend is below the maximum amount 
not chargeable to super-tax? The total world income of a non-resident shareholder 
may well exceed the maximum amount not chargeable to super-tax or he may 
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draw dividends from more than one company and the aggregate, of such dividends 
even in India itself may exceed such maximum. If you are in favour of sui^h 
a provision, what do you think should be the rate for the levy ? 

TI. Advance payment (interest on) 

14. Is there any justification for differentiating between caaes falling under 
section 18 and cases falling under section 18 A by allowing interest on advance 
payments only in respect of the latter, pre-payment or pre-coUection being a 
matter of convenience in both classes of cases ? 

vn. Oompntatlon of income 

15. Can the provisions of section 10 (4) (b), which are limited to firms, be 
extended muiatis mutandis to private limited companies and associations 
generally 

16. Have you any objection to the introduction of a •provision on the lines 
of section 108 of the Australian Act declaring that any distribution out of income 
by way of advances or loans made by a private company to its shareholders shall 
be treated as dividend? 

vm. l>eductioiU9 and allowances 

17. In view of the provisions of section 14, sub-cl:uise (2) (c), ex(duding from 

m(».ome-tax Income, profits or gains accruing or arising within an Indian State 
(unless received or brought into British India), should not proviso 1 to section 

24 be so worded as to make it clear that losses sustained in an Indian Stale 

should not be taken into account so as to reduce the taxable amount of profits 
actually made within the Indian Union during the same period, except in so far 
as the profits made or losses incurred in the Indian States may be relevant 
to the determination of the rate of tax which will depenff upon the total world 
income ? • ^ 

18. Would it be possible to meet the complaint of the public that Income-tax 
Officers are taking an unduly narrow view in accepting as expenses incurred for 
business purposes only a small proportion of the sums proved to have been spent 
in the maintenance of motor cars, giving entertainments and other attractions 
for the benefit of customers ? 

19. What steps should be taken to checkmate attempts to show Items or 

capital expenditure on plant, machinery and buildings as no more than cost of 

ordinary repairs and maintenance ? 

20. Could not section 10 (2) (iii) be so worded ae to make it clear that the 
interest paid on capital borrowed for business can be regarded eis an admissible 
deduction only so long as and to the extent to which the amount borrowed is used 
for business ? The mere fact of initial borrowing for business cannot be the test 
independently of how the amount bonowed is subsequently used. 

21. Section 10 (2) (vi) provides generally for depreciation allowance in respect 

of machinery, etc. A question has arisen as to whether full allowance for the 
year or only proportionate allowance should be given in cases in which — 

(a) the machinery is not worked for the whole year, or 

(b) the assessee is not the owner of the machinery for the whole year. 

Should not a provision or proportionate allowance only be mE^de to meet 

such cases? 


IX. Stock valuation 

22. Will it not be expedient to empower the Central Board, of Bevenue 
to provide by rules the methods by which and principles according tp 



which stock valuation should be made for arriving at profits for the purpose of^ 
taxation ? 


Xm TJsufructuary mortgages^ 

23. Will it not be desirable to make a specific provision in the statute itself 
as to the manner in which income derived by a mortgageee in possession of 
agricultural land should be dealt with for income-tax purposes ? If so, on what 
lines do you think such legislation should proceed having regard to 

the possible varieties of arrangements under which the mortgagee may be in 
possession ? 

ZI. ^Premium on leases 


24. In view of the growing practice of receiving premia — by whatever name 
called — ^in conneotion with leases, would it not be right to provide in the Act 
itself that suoh prenfia should be treated as taxable income either in the year 
of receipt or by distributing the same over the period of the lease ? (Compare 
Sections 83 and 84 of the Australian Act and the English decision in Abbot 
V8. Davie»i 11 T. C. 575). 

xn. Unclaimed balances . 

25. What do you think of a proposal that unclaimed and wadved surpluses to 

the credit of customers, suppliers and employers to the extent they art made up 
of deductions or allowances previously allowed as admissible expenditure for the 
purpose of assessable income, but not fully ex})ended or paid in actual fact for 
over three years, should bo deemed, as profits on the analogy of the proviso to 
Section 10 (2) (11) in respect of debts previously written off partially or whollly. 

XIU. Superannuation Funds 

26. HaVe you any suggestions to make on a proposal to place the law relating 
to Superannuation Funds [Chapter IX (B) of the Income-Tax Act] on a footing 
similar to that in respect of Provident Funds so as. to secure — 

(i) that the aggregate of the annual accretion to the. Superannuation Fund 

of an employee including his own contribution bub eocclusive of 
interest, together with similar accretions to his recognised Provident 
Fund, if any, shall not exceed in any year 25 per cent, of his salary 
proper; 

(ii) that the limit for exemption from income-tax as laid down in 

Section 58(F) shall apply to' the aggregate con|^ibution8 to the 
approved Superannuation Fund and the recognised Provident Fund 
of each employee. Similarly, the limit of exemptions on interest 
as laid down in Section 58 (F) shall apply to the aggregate of the 
interest on the Provident Fund and the Superannuation Fund; 

(iii) that the annual accretion to the Superannuation Fund shall, like the 

accretion to a recognised Provident Fund, be deemed to have been 
received by the employee and shall be included in his total income 
under the head ‘Salary’ subject to the exemption from Income-tax 
but not from Super-tax. 

ZIV. Super-tax 

27. Will it not bo right to extend tii© principle underlying section 17, sub- 
section (2), to auper-tax also, as otherwise persons who are members of unregis- 
tered firms or associations may esoape payment of legitimate super-tax merely 



on payment some super-tax in the name of the firm {vide second proviso to 
section 55) ? Section 23 (5) (b) may not prove to be a sufficient safeguard and 
it has no application to associations. 

XV. Submission of return 

28. What ways can be devised to compel a man who has been successfully 
escaping the attentions of the Income-tax authorities to submit a return of 
his income or to declare by a sworn statement that his iucome was below the 
taxable limit? Under the* present practice the burden lies on the Income-tax 
authfcrities to find out whether a man has taxable income or not before 
issuing a notice to him under section 22 (2), and in this way many people 
escape taxation altogether. Failure to make a return in persuaiiee of a 
general order under section 22 (1) is not an offence under the Income-tax Act. 

XVI. Accounts (keeping and production) 

29. Is it not time to provide in the statute itself as in Australia and in 
some other countries that every person carrying on business should keep 
sufficient records of his income and expenditure to enable his assessable income 
and allowances to be readily and truly ascertained? 

30. What steps can be taken to encourage, if not to compel as large a 
number of assessees as possible (particularly those engaged in business) to 
keep proper accounts, to preserve them for at least some years, and in cases 
where they relate to business fetching* an income above a certain limit to 
adopt the practice of getting them audited by qualified auditors? 

31. Do you see any objection to auditors being asked to report to the 

Income-tax Department at the end of each year tlie names of the persons 
or concerns whose accounts they have audited during the year? It has been 
suggested that the fact of audit is often concealed by some assessees to enable 
them to conceal from the Income-tax authorities the result of the audit if the 
audit happends to show large profits. , 

XVII. Best judgment assessment 

32 IIn^^ do you suggest the Income-tnx Office]jB should proceed where they 
find that accounts have been suppressed or that the accounts prodTiced are 
not complete and they are driven to make a best judgment assessment? On 
what basis should such assessments he made? What in your opinion should 
be the scope of an appeal against a best judgment assessment? 

XVIII. Avoidance and evasion 

38. What changes would you make*, in proviso I to section 43 to ensure 
that a non-resident broker is a genuine broker and not an alias for the foreign 
mei chant? 

34. Jn what manner can the provisions of section 16 (I) (c) and sub- 
section (3) be amplified so as to hit at devices similar in principle but different 
in form from those specifically mentioned in the section? A question has 
arisen particularly with reference to transfers in favour of grand-children, 
nephews, illegitimate children, etc., and at^o in rc^spect of shares in companie.s 
held in or transferred to joint names of husband and wife. 

35. Would it not be right to provide that, when the income from the trans- 
ferred property is assesse.d as if it were the income in the hands of the transferor, 
the tax thus assessed shall be recoverable also from the property so transferred? 

36. If blank transfers of shares and securities are permitted to continue, 
what safeguards would you suggest to prevent that practice being utilised 
to defraud public revenue (1) by concealing the identity of the person who 



received diyidends or interest, (2) by concealing profits made in sbare dealings, 
and (3) by claiming genuine or fictitious losses while concealing, profits? 

* Even if the transfer is not in blank, is it necessary or desirable to make 
a specific provision in the Act as to the person whom the Income-tax authori- 
ties should take note of as the owner of the share during the interval between 
the date of the transfer and the date of its registration in the books of the 
^'oinpany ? 

37. What measures would you suggest to prevent avoidance of taxation 
where an employer instead of paying full remuneration as salary pays part 
of it by giving various benefits such as conveyance allowance, medical allow- 
ance, schooling allowance, reduced rent, free food, etc., all these btnefits 
being not taxable under the law as it stands? 

XIX. Peraons leaving the country 

38. What provisions would you recommend to safeguard against loss of 
re\enuc on account of assessecs leaving India for good without leaving assets? 
Would you make any difference in this connection between cases where the 
person concerned leaves India before completion of assessment and cases 
where he leaves India after the assessment has been completed but before 
payment ? 


XX. Bankruptcy and winding up 


39. Will at not be right to enact that the claim dor income-tax should have 
priority over other debts even in liquidation and bsmkruptcy proceedings? If 
so, should any difference be made according as liquidation or bankruptcy com- 
mences after the assessment of the tax or before assessment? 

40 W hat provision would you reconunend to safeguard against loss of 
revenue c.n account of a Receiver in bankruptcy or a Liquidator being dis- 
charged before assessment or payment or income-tax, payable in respect of 
incom.* arising during the pendency of the bankruptcy or liquidation pro- 
ceedings ? 


XXI. Penalties 

41. The provisions relating to the levy of penalties for failure to submit 
returns are sometimes complained against as leading to arbitrary exercise of 
power. Can any other scheme be thought of which in the event of failure to 
submit returns would operate automatically and not at the discretion of the 
Income-tax Officer? For example, can it be provided that persons who have 
not submitted their returns shall not be entitled to claim statutory deductions 
of certain kinds? 


42. The penalty provisions of the Income-tax Act as they stand hit only 
Mses where incorrect statement in the return has been deliberately so made^ 
Wil. it not be right to insist on a stricter standard in respect of the liability 
of assessees to discharge their statutory duty of submitting correct returns? 

be right to follow the English law and declare even abet- 
ment of submission of incorrect returns to be an offence? 

• policy of tbe Government in cases 

“ndI?'?P Codr^^^h or one punishable 

F ^ ^ Should it ordinarily proceed to prose- 

prosecution is to act as a deterren’;. 
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section 62 be much greater than it is now? What do you ^ink is likely to be 
the reaction of the public (1) if there are frequent prosecutions for mcome-tar 
offences, and (2) if clear cases of offences are compounded? 

45. Have you any comments or suggestions to make with reference to the 
exercise of the power under section 28 to levy penalties? 


XXn. Secrecy and pablMdty 

• 

46. What do you think of the proposal that the provisions of section 64 
should be relaxed so as to permit the disclosure of confidential information in 
the following cases: — 

(1) to the Advocate-General, where it appears that there has been a 

breach of trust relating to charity; 

(2) to the Provincial Government, in respect of information having a 

bearing on the recovery of Sales Tax: 

(B) to the proper authorities, when the assessee makes in the course 
of I. T. proceeding statements which implicate him in a crimi- 
nal offence and when such statements have been made with a 
view to escape liability under the Income-tax Act; 

(4) to a third person, where the assessee asserts the right of such third 
person to certain property or income and the Income-tax -authori- 
ties have reason to believe that such assertion* is not true and 
has been made ^ith a view to escape or reduce liability to tax? 

Ilie first three cases are similar in nature to the exemption now recog- 
nised under sub-section (3) to section 54 of the Act. The fourth case is 
similar to the provision contained in section 7 (4) of the Income-tax (Inve.sti- 
gation Commission) Act. The possibility of the disclosure being made to a 
party who may be in a position to take advantage of the false statement made 
by the assessee m.ay act as a deterrent against the assessees recklessly mak- 
ing such false statements. 

47. Have you any suggestions to offer or remarks to make . in r^pect of 
the following proposals: — 

(1) that wide publicity should be given in respect of cases where asses- 

sees are, after enquiry, found to have made gross under-state- 
ments of their income; 

(2) that similar publicity should be given to gross instances of cases in 

which persons have been convicted of income-tax offences? 


XXni. Appellate procedure 

48. Do you think that it is necessary to provide a right of appeal (i) against 
an order of rectification under section 35, and (ii) against an order of the 
Appellate Assistant Commissioner refusing to extend the time for filing an 
appeal on dismissing an appeal as not filed in time? 

49. Can a non-resident assessee who fails to pay the demand be put on 
condition that he should deposit the tax before any appeal filed by him 

^against the assessment is heard? Alternatively, can he not be asked to give 
security for payment in the event of the decision going against him? 

60. Will it not be right to enact in the statute itself that fresh evidence 
call be admitted in appeal only in cases in which the same could not have 
been produced before the Income-tax OflBoer even with due diligence and 
attention ? 
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Whafc have you to say regarding a proposal that in all appeals under the 
Act the onus should be specifically laid upon the appelant to show that the 
Income-tax Officer's assessment order was wrong? This appears to be the 
rule in England. 

61. What course would you suggest to safeguard the interest of revenue 
in cases in which a person who has become entitled to a refund of the tax 
levied from him on the reversal of an order of assessment may ultimately 
bo held liable by higher appellate authority, if by ' that time the person has 
either left the country or has failed in business and is no longer in a position 
to pay? The statute, as it now stands, provides for only one possible con- 
tingency' of this kind, namely, when Government appeal to the Privy Council 
against an order of the High Court [see proviso to Sub- Section (7) of Section 
66 ]. 


XXZV. Administration 

(a) Income-tax Officers 

62. What have you to say to a proposal that enhanced powers should be 
giveji to Income-tax Officers “to enable them to gather relevant information, 
particularly — 

(i) to deal effectively with persons suspected of having black market 

dealings ; 

(ii) to enter business premises and inspect the accoinits maintained 

therein, place identification marks thereon and make copies 
therefrom and if the officer has riia^on to th.nk that they 
may not be forthcoming when required, to impound them; 

(iii) to make a search of places where there are reasoiiable groimds for 

believing that relevant books and records havt.* been kept; and 

(iv) to call for relevant information from banks and other hiisiiiess 

houses. 

63. Would it not be desirable to have a provision in the statute itself 
specifically authorising officers of the Income-tax Department to call upon 
ass^Lsees to submit total wealth statements at any time they may consider it 
necessary ? 

54 Have you any suggestions to make — 

(i) relating to recruitment and trainij)g of Income-tax Officers and dis- 

tribution of work among them; 

(ii) calculated to improve the relations between the. public and the 

income-tax staff; and 

(iii) to educate public opinion to the due realisation of civic rosponsi 

bility in the matter of meeting the tax obligations and co-opera- 
ting with the Department. 

55. Can you suggest any remedies to meet complaints frequently made of 
unreasonable delays on the part of the Department in dealing with claims 
for refunds? Do you think that there is any justification for a complaiot that 
the provisions of Section 48 receive unduly narrow interpretation at the hands 
of the Department? If you think so, how do you suggest that this should be 
remedied? 


(b) Inspecting Assistant Commissioners 

56. Ib it aavisable to define in the statute itself the powers and duties of 
Inspecting Assistant Commissioners and the Director of Inspection in view 
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«f Um ttdstmg practice of their inspectiag asBessmeut records and advising 
Inooma-taz Officers in matters connected with current assessments? 

(c) Appellate Aesiatant Commiaaionera 

j57. What do you think of a proposal to make the following changes in the 
pioiriBions relating to appeals: 

(i) that the Appellate Assistant Commissioners should be removed from 

the control of the Central Board of Bevenue and placed under 
the control of the Ministry of Law; 

(ii) that there should be only one appeal on questions of fact, namely, 

to the Assistant Commissioner in certain classes of cases and 
direct from the Income-tax Officer to the Appellate Tribimal in 
other oases. This would correspond with the practice in the 
ordinary Civil Judicature. 

XXV. Rewards 

68. Is it desirable that the Income-tax Department shoujd reward infor- 
mers for valuable information to the Department in respect of tax evasions? 
It BO, what safeguards would you suggest so that the system may not be 
availed of by blackmailers? 

69. What do you think will be the api)ropriate procedure . to be followed 
when an assessment pcoceeding started before one .Income-tax Officer has to 
be completed before another, either because the case is transfeired from one 
income-tax Officer to another or because one Incorne-tnx Officer is on trans- 
fer, retirement, etc., succeeded by another? Can the proceeding be continued 
from the sLage which it has already reached, or do you think it necessary or 
worthwhile to have a rehearing either in all cases, or at any rate in cases in 
which the assessee so desires? 


XXVI. General 

60. Have you any other suggestions to make, on pomts not cove^ipd by 
the above questions, by way of amendment of the Income-tax Act or with 
reference to its administration, especially with regard to avoidance or evasion 
of the payment c/ Income-tax? 
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Ijtsi of Chambers of Commerce, individuals etc. who sent in replies tfo tft# 
Questionnaire issued by the Commission. 


1. A. F. Ferguson & Co., Bombay. 

2. Accoiintants' Library, Calcutta. 

9. Africa & Overseas Merchants’ Chamber, Bombay. 

4. Agrawala, I’r., M. M., AliaUabad. 

6. Ahmedabad Millowners' Association, Ahm’edabad. 

6. Aiyar, Mr. P. N. S., B.A., Q.D.A., Madras. 

7. Aiyar, Mr. S. V. A Co., Begistered Accountants, Delhi. 

8. Aiyer, Mr. R. N. Rajam, Registered Accountant, Madras. 

9. All India Exporters* Association, Bombay. 

10. Andrew Yuje A Co., Ltd., Calcutta. 

11. Bajaj, L. Eirparam, Advocate, Delhi. 

12. Bar Association, Ahmedabad. 

18. Bengal Chamber of Commerce/ Calcutta. 

14. Bengal National Chamber of Commerce,^ Calcutta. 

15. Berar Chamber of Commerce, Akola. 

16. Bombay Piece-Goods Native Merchants* AssociatUA* Bombajj 

17. Bombay Shroffs (Bankers) Association Ltd., Bombay. 

18. Burmab-Shell, Bombay. 

19. C. C. Chohshi A Co., Bombay. 

20. Chamber of Commerce, Bombay. 

21. Chettiar, Mr. A. Ramalingam, B.A., B.L., Member, Indian ConriiBbMil 
lissembly, Coimbatore. 

22. Dalai A Shah, Registered Accountants, Bombay. 

28. Dalai, Desai A Eumana, M/s., Bombay. 

24. Dalai, Mr. R. P., Member, Income-tax Appellate Tribunal, Bombay. 

25. Federation of Indian Chambers of Commerce A Industry, New Delhi. 

26. Federation of Woollen Manufacturers in India, Ahmedabad. 

27. Fordwood, Mr. D., O.A., Calcutta. 

28. Fraser A Ross, Registered Accountants, Madras. 

29. G. M. Oka A Co., Registered Accountants, Poona. 

80. G. P. Kapadia & Co., Registered Accountants, Bombay. 

81. Government of Assam. 

82. Government of C.P. A Berar. 

83. Government of Madras. 

84. Government of Orissa. 

35. Government of West Bengal. 

86. Gupta, Mr. S. M., Judicial Member, Income-tax Appellate XdbmmL 

Calcutta Bench. 

87. Gupta. B. Krishnalal, Lieut., B.A., LL.B., Advocate, Federal Ooml 

of India A Allahabad High Courts Kanpur. 

86. Harries, Mr. Justice Trevor, Chief Justice, Calcutta High Oourt.^ 



276 


:89. Hindustan Chamber of Commerce, Madraa. 

-40. Income-tax Bar Association, Benares. 

41. Income-tax" Gjtzette, 'Delhi. 

42. Inoome-tax Practitioners' Association, Ahmedabad. 

48. Indian Chamber of Commerce, Calcutta. 

44. Indian Chamber of Commerce, Tuticorin. 

-46. Indian Merchants’ Chamber, Bombay. 

-46. lyangar, Mr. B. Srinivasa, Asst. Commissioner of Income-tax (Betd.| 
Bombay. 

47. Iyengar, Mr. A. C. S. 

-48. Iyer, Mr. C. Krishnaswami, Advocate, Madras. 

49. Jamuar, Mr. Bt P., Barrister-at-law, Begistrar, High Court, Patna. 

50. Kamatak Chamber of Commerce, Hubli. 

_ • 

-61. Ehanna, Mr. Lalchand, Delhi. 

152. M. 8. Krishnaswami & Jagasmathan, 6, Sambasivan St., Madras^ 

Mahakoshal Chamber of Commerce, converted and re-registered as Chamber 
of Commerce, Jubbulpore. 

64. Malhoutra Mr. F. C., Member, Income-tax Appellate *GMbuaal^ Bombag^ 
66. Manoharlal, Mr. Justice. 

56. Manu Subedar, Mr., Kodak House, Bombay. 

-57. Marwari Chamber of Commerce Ltd., Bombay. 

-58. Merchants’ Chamber of U.P., Kanpur. 

69. Millowners’ Association, Bombay. 

‘W. Motion Picture Society of India, Bombay. 

61. Mukerjee, Mr, S. N., C/o T.A. Martin & Co., Calcutta. 

02. Muslim Chamber of Commerce, Calcutta. • 

68. Nagindas & Manoklal, Bombay. 

S4.^ Narandas M. Shah & B. N. Mehta etc., Begistered Acconntanfe, Bombajy» 
‘66. Native Share Brokers’ Association, Bomb^. 

66. Nausher Mr. Marfatia & Co., Auditors, Ahmedabad. 

VI t Parthasaratiii, Mr. P., Begistered Accountant, Bechaapur^ 

68. Payne & Co., Solicitors, Bombay. 

69. Price, Watdthouse Peat & Co., Calcutta. 

70. Punjab Chamber of Commerce, New Delhi. 

71. Bfighavan, Mr. A. N. S., G.D.A., Begistered Accountant, Madras. 

72. Bamanlal G. Shah & Co., Auditors, Ahmedabad. 

78. Mama Bao, Mr. C. S., Special Counsel, Income-tax Madras^ 

74. S. 3. Mataldinni & Co., Public Accountants and Income-tax PraotitloneiBi 
Hubli. 

76. Sachdevji, Mr. A. R., Appellate Assistant Commissioner, Meerut. 

76., Baigal, Mr. P. N., President, Income-tax Bar Assooiartton, Braana. 

77. Sankara Narayana, Mr. B. C-, Puri. 

78. Shah, Mr. A. N., I.C.S., President, Income-tax Appellate Tribunal, Bombag^ 

79. Shah, Mr. B. C., Bombay. 

SO. Shah, Mr. Chimanlal C., Eajpipla. 
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Jihah, Mr. Laibhal Chimanlal, Pleader, Ahmedabad* 
Sharifuddin, P., Ehan Bahadur, Diett. Judge, Visagapatam. 
Sharp & Tannan, Chartered Accountants, Bombay. 

Sited Prasad, Lala, Kanpur. 

Society of Auditors, Madras. 

Society of Chartered Accountants in India & Biprma, Calcutta. 
Southern India Millowners' Association, Coimbatore. 

Sundaram, Mr. Y. S., Delhi. 

The Tamil Chamber of Commerce, Madras. 

Upper India Chamber of Commerce, Kanpur,: 

Yachha, K. B., J.B., Bombay. 

SB. Yaish, Mr. Sm Auditor, Kanpur. 






